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International workshop on ‘African Water Laws: Plural Legislative Frameworks for Rural Water
Management in Africa’, 26-28 January 2005, Johannesburg, South Africa

Objectives, definitions and issues

Barbara van Koppen, John Butterworth, and Ibrahim Juma with Faustin Maganga, Jim Latham,
Claudious Chikozho and Mike Morris

This paper aims to present objectives of the workshop and review key definitions and issues based upon a
rapid overview of all the submitted papers.
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Workshop African Water Laws

Objectives, Definitions and Issues

Barbara van Koppen, Ibrahim Juma,
and John Butterworth

With inputs from Faustin Maganga, Jim Latham,
Claudious Chikozho, and Mike Morris

Workshop Working Hypothesis

+ Water development and management by
Africa’s majority is governed by customary
institutional arrangements

* These arrangements work well in many, but not
all, respects

* Yet, state policy, law, and administration tends
to ignore, if not disrupt customary arrangements

» Ongoing reform offers opportunities to tap the
strengths of customary arrangements, avoiding
its weaknesses

Objectives of the workshop - 1

This workshop aims at:

1. Better understanding the existence and
effectiveness of customary water
arrangements for rural livelihoods

Objectives of the workshop — 2

2. Identifying the range of options for
statutory arrangements to better
recognize customary arrangements for
effectively contributing to rural livelihoods

Objectives of the workshop - 3

3. Formulating conclusions and
recommendations for
« policy dialogue
* implementation (e.g. training)

« further research/publication and curriculum
development

Customary arrangements

Existence and effectiveness - 1

* rural communities, cultural identity,
worldviews, legitimacy, traditional
leadership, sense of ethnicity, oral

* holistic management of natural resources
including water, self-help and reciprocity

« effective enforcement and civilized conflict
resolution at lowest possible level




Customary arrangements

Customary arrangements

Existence and effectiveness - 2

« flexible, adaptive to shocks and changes,
locally appropriate

« areas of jurisdiction often localized (yet:
migration, transhumance, upstream-
downstream)

* hierarchies/accountability, gender, age

Existence and effectiveness - 3

» context: predominance in rural Africa,
globally least formalized (water) economy

« evolution, impacts urbanization, literacy,
religion, etc ?

* local government: negotiated co-existence
re-emergence, contest/ overlap, dwindling?

Customary arrangements

Existence and effectiveness: water-1

* integrating uses, users, and sources, within
cosmology

* livelihood-oriented water development with
incentives to invest

« life-oriented sharing of god-given common
resource

» water authorities, committees, functional
groupings

Customary arrangements

Existence and effectiveness: water-2

hierarchies, e.g. gender

increased pressure on available water
resources

limited access to technologies, mid-term
credits, range of other factors for enterprise
development

* limited awareness of upstream-downstream

state
statutory policies, law, administration
custodian of the nation’s water resources
two roles
* investor in hydraulic mission: increasing the
pie
* regulator: sharing a limited pie
(workshop less focus on quality issues)

Formal — hydraulic mission

Investor in infrastructure development

« colonial era: colonial minority

+ independence: majority, esp. domestic
uses

+ IWRM: ‘nation-wide, year-round water
scarcity’, so stifling water development for
productive uses; ongoing domestic water
development




Formal - regulator

Water use authorization

« colonial era: expropriation by minority

 independence: state property - dormant

* IWRM: revival property issue to expand to
rural areas through registration-cum-
authorization-cum-taxation; basin
institutions

Formal — to redress inequities

Exception South Africa

« hydraulic mission: domestic and productive
water development for ‘Historically
Disadvantaged Individuals’

- regulator in stressed areas

- taking water from the haves to allocate to the have-
nots through compulsory licensing

- taxation for self-financing, cross-subsidization
« 19 basin institutions: state-steered participatory
democracy

Formal recognition - generic

 systematic design and implementation of
complementary roles at nested levels
* principles (e.g. CDD World Bank)

priorities of rural communities and their local
governments as basis

integration e.g. multiple use water, other factors
subsidiarity: self-planning and implementation
financing stream downwards, fiscal strength
simplification bureaucracies

staff incentive structures to improve accountability
downwards, etc.

Formal recognition

- hydraulic mission -

Role government at local level

« support (technical, financial, institutional,
empowerment of marginalized) for storage
and abstraction technologies

Role government at basin level

* informing and ensuring (?) access to
basin/aquifer water resources

Formal recognition

- regulator at local level - 1
Examples role government in local conflict
management (dry season):

 ‘nested arbiter’ at highest customary tier
and lowest formal tier

+ codification into formal law/bye-laws
(stifling? removing safety nets for poorest?)

* bottom-up participatory water management

« formalizing proportional shares of dry
season flows over river stretches

Formal recognition

- regulator at local level - 2

Impact of formal permits ?

Administration

* “cadastre disaster” of registering many
scattered, remote, illiterate users

« transition, forever, phased ?
« only existing collectivities?




Formal recognition

- regulator at local level - 3

Impact of formal permits - ctd ?

Effectiveness

* inadequacy permit information (sites,
volumes in annual averages, if available)

» enforcement of upper ceiling impossible
* corruption-prone

Formal recognition

- regulator at local level - 4

Impact of formal permits - ctd ?

Effectiveness
« criminalizes (!) all non-registered users
« distorts customary arrangements

» ownership contested

 confusion, forum shopping

‘| paid, so | can use’

Formal recognition

- regulator at local level - S

Impact of formal permits - ctd ?

Effectiveness
+ compatibility with role as nested arbiter ?
+ discourages investment in storage

Formal recognition

- regulator at basin level - 1

Impacts of permits: aggregate local problems ?

Water resources planning
« information value of registration

 unpacking ‘water scarcity’ by area and season
‘problemsheds’

Formal recognition

Formal recognition
- regulator at basin level - 3

- regulator at basin level - 2

If stress and zero-sum allocation: government’s
political choice

» Recognizing customary and/or small-scale
uses for compensation, if taken away or sold

« Prioritization by sector / people
« Allocating future water development

Implementation alternatives to permits
 Blanket prioritization or authorization
« to areas/groups

* below thresholds
colonial legacy of ‘allocating’ to the colonial labor
power to survive ? Human rights? Democratic equal
rights for all ?

» Other measures: legal aid, strategic links,
effective devolution




Formal recognition

Formal recognition

- regulator at basin level - 4

Basin institutions

* line agencies restructuring lower tiers for
productive uses

« limited role for local government
» more limited for customary arrangements

» separating regulation and hydraulic
mission, marginalizing itself ?

- regulator at basin level - 5

Fee payment

- Logistics of collecting fees among many
small users gives net losses

- Large users willing to pay, independently
from permits

- Compatibility financing streams upwards to
basin level and downwards and fiscal
autonomy ?

Conclusions

Customary arrangements are majority issue
and quite effective for livelihoods

Formal recognition through complementary
roles as:

* Investor in unfinished rural hydraulic mission
* Regulator at local level
* Regulator at basin regulation where needed

« Distinguish registration from authorization
from fee payment

Thank You

and
Wishing You Fruitful Debates




International workshop on ‘African Water Laws: Plural Legislative Frameworks for Rural Water
Management in Africa’, 26-28 January 2005, Johannesburg, South Africa

The New Institutional Economics of India’s Water Policy
Tushaar Shah

Much institutional analysis in the water sector at national as well as global levels has focused principally on
the working of law, policy and administration of water sector—the three pillars of water institutions. In New
Institutional Economics, these constitute the IE (IE) of the water economy, which is distinguished from
institutional arrangements (IA). The latter are humanly imposed ‘rules in use’ that govern the behavior of
water users and producers, and dealings between them. Water User Associations, pump irrigation markets,
fishery co-operatives and contractors, urban tanker water markets are examples of institutional
arrangements (IA). NIE’s central concern about ‘why economies fail to undertake appropriate activities if
they had a high pay-off” is of great interest to actors in the [E —governments, NGOs, donors, policy makers,
legislators, local administrators. These therefore have views about and keen interest in shaping I4 to
improve the working of the water economy. In this paper, we explore issues involved in unleashing
performance-enhancing change in I4’s.

Keywords: New institutional economics, irrigation, India

Introduction

The paper offers three overarching propositions:

o First, IA’s prevailing in a country’s water sector depend on the degree of its formalization, which in turn
is determined by the overall development of the national economy. In mature economies, where water
sectors are highly formalized, water policy, law and administration are able to bring into their ambit all or
most water transactions. In poor and emerging national economies, in contrast, the water sectors are
predominantly informal; here water policy, law and administration have a limited reach, except in urban
pockets and rapidly industrializing regions. As a result, the only way players in the IE can improve the
performance of water economy is by designing indirect instruments of influencing the IA’s in the water
sector.

e Second, whether or not institutional and policy initiatives/reforms produce intended effect depends on the
balance between attendant pay-offs and transaction costs. And several kinds of institutional reform tried
or suggested in the Indian water sector have either entailed high transaction costs or low pay-offs or both.
In contrast, and more interestingly, IA’s changes which have quietly and spontaneously occurred because
pay-offs are high and transaction costs low are either ignored or even discouraged or, at least, not built
upon by players in the IE.

o Finally, whether a new IA emerges, sustains, disappears, mutates, succeeds or fails often depends
critically on the posture adopted by players in the IE. Herein lie the opportunity for fostering performance
enhancing reforms in water sector 1A’s.

Institutional Arrangements and Institutional Environment

A recent review of institutional changes in global water sector in 11 countries by Saleth and Dinar (2000) deal
with water law, water policy and water administration, as the three pillars of institutional analysis in national
water economies. This focus on law, policy and organizations as central themes of institutional analysis has
been the concern of many analysts of water resource management (see, e.g., Bandaragoda and Firdausi 1992;
Merrey 1996; Frederickson and Vissia 1995; Holmes 2000; Saleth 2004). However, if institutional change is
about how societies adapt to new demands, its study needs to go beyond what government bureaucracies,
international agencies and legal/regulatory systems do; people, businesses, exchange institutions, civil society
institutions, religions and social movements—all these must be covered in the ambit of institutional analysis
(see, e.g. Mestre 1997 cited in Merrey 2000:5; Livingston 1993).
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In an effort to build upon existing institutional analysis of Indian water sector, this paper takes this broader
view in attempting a preliminary analysis of water institutions in India, if anything because it helps us access
the vast field of New Institutional Economics (NIE) in analyzing ways Indian society is responding to its
changing water situation. We begin right away by borrowing from North (1990) the notion of institutions as
‘formal rules, informal constraints (norms of behavior, conventions, and self-imposed codes of conduct) and
the enforcement characteristics of both’; and also the notion that ‘if institutions are the rules of the game,
organizations are the players’. It is also useful to borrow the important distinction drawn in the NIE between
institutional arrangements (1A’s) and institutional environment (IE). Thus aspects that Saleth and Dinar (2000),
include in their ‘institutional analysis’ represent, mostly, IE in NIE except for the operating levels of IE
(irrigation department chawkidars, operators of public tubewells) which sometimes interact closely with IA’s
Unstitutional arrangements (I1A’s), in contrast, ‘are the structure that humans impose on their dealings with
each other’ (North 1990). In the particular context of the Indian water economy, then, when we refer to IE, we
include various government agencies at different levels that directly or indirectly deal in water, international
agencies, governments’ water policy, water related laws, and so on. And in talking about institutions or
institutional arrangements (1A’s), we refer to things like groundwater markets, tubewell co-operatives, water
user associations, Rajendra Singh’s johad movement in Alwar (CSE?), groundwater recharge movement in
Saurashtra (Shah 2001), tank fishery contractors in Bundelkhand (Shah 2002), emergence of defluoridation
plants in cottage sector in North Gujarat’s towns (Indu 2002), and such like.

We begin with three propositions: [a] water institutions of nations at any given point in time depend critically
upon the level of formalization of water economies; by formalization, we mean the proportion of the economy
that comes under the ambit of regulatory influence of the IE '; [b] in this sense, water sectors are highly
informal in primitive economies, and become more formalized as national economies grow; [c] the pace of
water sector formalization in response to economic growth varies across countries and is determined by a host
of factors, including likely the degree of population pressure on land and water resources, extent of dependence
on farming for livelihoods, macro-economic policies, the nature of the ‘State’ (principally, how hard or soft it
is). How much difference these make in the pace of formalization of water sectors is difficult to say; however,
it is clear that India can not have Europe’s level of formalization of its water sector at its present state of
economic evolution.

The level of formalization of a country’s water sector is best indicated by the low level of interface between its
water IA’s and its water [E—or by what North (1990) calls the ‘transaction sector’” of the water economy.
Informal water economies are marked by heavy dependence of water users on self-provision (through private
wells, streams, ponds) or informal, personalized exchange institutions, community-managed water sources,
absent or limited use of price or user charges to recover costs of service provision or resource use, or to guide
resource allocation or to clear markets. In contrast, in highly formalized water economies, as in Europe and
North America, self-provision disappears as a mode of securing water service; all or most users are served by
service providers—private-corporate, municipal or others—who form the interface between users and the
institutional environment. Volumetric supply and economic pricing are commonly used in highly formal water
sectors for cost recovery as well as resource allocation. Here, water emerges as an industry.

Just how informal India’s water economy is was explored by a large nation-wide survey NSS 54™ round of
survey (NSSO 1999, report 452:46) carried out in June-July 1998. It is based on interviews with 78990 rural
households in 5110 villages throughout India to understand the extent to which they depend upon common
property (and government) land and water resources for their consumptive and productive uses. It showed that
only 10% of water infrastructural assets used by survey households were owned and managed by either a
public or community organization; the rest were mostly privately owned and managed by households or owned
by government/community but nof managed by either.” If receiving domestic water from ‘tap’ is an indicator
of getting connected to a public water supply system, the same survey also showed that over 80% of rural
households self-supplied their domestic water needs, and were not connected with any public or community
water supply system. In urban households (sample =31323 households), the situation was the opposite; 3/4™
were connected to a public water supply system. A somewhat different 2003 survey (NSSO 2003: report 487)
showed that of the 4646 villages covered, only 8.8 percent had a public/community water supply system;
people living in the rest depended on wells or open water bodies for domestic water supply to rural households.
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A strong imprint of economic growth was evident too. The proportion of villages with public water supply
system increased rapidly as we move from a poor state like Bihar, where none of the 364 villages covered had a
public/community water supply, to Haryana where over half the villages had public water supply system, and
to Goa where every village surveyed had a public water supply system.

Irrigation economy too is equally informal. The 1999 survey of 48419 cultivators throughout India showed that
nearly 65% of them used irrigation for Five Major Field Crops cultivated by them; and, for nearly half of them,
the source of irrigation were informal, fragmented pump irrigation markets (NSSO 1999:42) which are totally
outside the ambit of direct influence of water law, policy and administration. The 2003 survey of 4646 villages
(NSSO 2003: report 487) showed that 76.2% of the villages reported they irrigated some of the lands; but only
17.3% of the villages had access to a public irrigation system; the rest depended primarily on wells and
tubewells (64.3%), tanks and streams. All these surveys suggest that rural India’s water economy—both
domestic and irrigation use—is highly informal, based as it predominantly is on self-supply and local, informal
water institutions; it has little connect with public systems through which water law, policy and administration
typically operate.

Contrast this picture with a recent account by Louis-Manso (2004) of the highly formalized water economy of
Switzerland. 70% of its population is urban; the country is facing continuous reduction in industrial workers
and farmers. Probably 15-20% of the Swiss population was linked to public water supply as far back as in the
18™ century; today, 98% of the Swiss population is linked to public water networks and 95% is connected with
waste-water treatment facilities. Switzerland spends 0.5% of its GNP annually in maintaining and improving its
water supply infrastructure; and its citizens pay an average of CHF 1.6 per 1000 liters of water (CHF =0.786
US $). Per capita water bill Swiss pay annually is around CHF 585 which is higher than the per capita total
income of Bangladesh. All its water users are served by a network of municipal, corporate, co-operative water
service providers; it has stringent laws and regulations about water abstraction from any water body which can
be done only through formal concessions. However, these concessions are held only by formal service
providing public agencies; as a result, their enforcement entails little transaction costs

Much discussion on the water problems of developing countries like India—and the IA’s needed to solve
these—arguably give too much importance to their water endowments and their characteristics. A good deal of
this discussion also ends up advocating water sector IA’s (such as tradable water rights in Chile, or tradable
salinity credits as in the Murray-Darling basin or farmer associations managing irrigation systems as in Turkey
or Columbia) or organizations (such as the Murray Darling River Basin Commission) to countries in Asia and
Africa where national water economies are still predominantly informal.

We suggest that water institutions that exist in a country or can be externally catalyzed depend, besides several
other factors, on the stage of formalization of its water economy which in turn depends upon the overall
economic evolution of that country as outlined in figure 2. Water IA’s we find in India, Pakistan and
Bangladesh—such as, say, pump irrigation markets, urban tanker water markets--are unlikely to be found in
Australia or Spain because they would serve nobody’s purpose there. Likewise, water IA’s that are standard in
industrialized countries—multinationals managing a city’s water supply system--would not begin to work until
Dhaka as a water service market evolved, at least, to Manila’s or Jakarta’s level®.

The Process of Institutional Change

In understanding how societies adapt their institutions to changing demands, Oliver Williamson (1999)
suggests the criticality of four levels of social analysis as outlined in Figure 3. The top level is referred to as
social embeddedness level where customs, traditions, mores and religion are located. Institutions at this level
change very slowly because of the spontaneous origin of these practices in which ’deliberative choice of a
calculative kind is minimally implicated.” The second level—where the IE of a society is involved—
evolutionary processes play a big role; but opportunities for design present themselves through formal rules,
constitutions, laws, property rights; the challenge here is getting the rules of the game right. The definition
and enforcement of property rights and contract laws are critical features here. Also critical is the
understanding of how things actually work-‘warts and all’ in some settings, but not in others.
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Figure 1. Transformation of informal water economies in response to overall economic growth

However, it is one thing to get the rules of the game (laws, policies, administrative reforms in the IE) right; it
is quite another to get the play of the game (enforcement of contracts/property rights) right. This leads to the
third level of institutional analysis: transaction costs of enforcement of contracts and property rights, and the
governance structures through which this is done. Governance—through markets, hybrids, firms, bureaus--is
an effort to craft order, thereby to mitigate conflict and realize mutual gains; and good governance structures
craft order by reshaping incentives, which leads to the fourth level of social analysis—getting the incentives
right.

From the viewpoint of policy analysis for action, it is also useful to recognize that institutional changes at L1
and L2 levels would be economy-wide, encompassing all aspects of social and economic life of a society.
For the particular purpose of analyzing water sector institutions, therefore, we must regard L1 and L2 almost
as given’. This may seem trite but sectoral interventions aiming to achieve at least L2 level changes® are not
uncommon. Discussions on institutional changes needed in the water sector often refer to reorienting the
bureaucracy or modifying property rights in water; but it is virtually impossible to enduringly’ transform
only the water bureaucracy while the rest of the bureaucracy stays the same. All things considered, it is
practical to leave L1 as given; L2 as amenable to change at the margins; and L3 and L4 can be taken as the
relevant playing field for institutional reform in the immediate run.
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IEVEL FREQUENCY PURFOSE
FMEEDDEDNESS NON.
INFORMAL INS TITUTICHNS CALCTLATIVE:

11 = 100-1000 YEARS :
CTUSTCOMS, TRADITIONS, SEONTANECUS
NORMS, RELIGION
TRSTITOTIONED
FHVIRCHMENT: FORMAL Im%%.ﬁfj% e

12  RULES OF THE GAME - 10-100 YEARS i
FROFERTY RIGHTS, FOIITY, Sl
TDICIARY, BUREATCHACY

GET THE
1-10 TEARS

L3  ENFORCEMENT: ALIGNING GS%%?T%EE
GOVERNANCE STRUCTHRES
WITH TRANS ACTICNS RIGHT
RESOURCE ALLOCATICN

14 A4HDEMPLOYMENT: COMTINUOTS GET TRIEETMCES
INCENTIVE ALIGNWENT

L1:50CIAL THECRY

L2 BCOMONICS OF PRCPERTY RIGHTS AND POSITIVE POLITICAL THEORY
L3 TRANSACTION CC5T ECOHOMICS

L4 WEO-CLASSICAL ECONCKICS PRINCIPAL-AGENT THEORY

Figure 2. Level, frequency and purpose

In NIE, the most interesting aspect of study of institutional change is about ‘why economies fail to undertake
the appropriate activities if they had a high pay-off” (North 1990). India’s water sector is replete with situations
where appropriate activities can potentially generate a high pay-off and yet fail to get undertaken; in contrast,
much institutional reform being carried out will likely not work because it entails high transaction costs and

low pay-off.

In analyzing the Indian institutional experience in the water sector, our key propositions are embodied in the
‘payoff-transaction cost matrix’ in figure 4. Several kinds of institutional reform tried or contemplated have
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either entailed high transaction costs (quadrants 2) or low pay-offs (quarter 4) or both (quarter 3). In contrast,
changes in IA’s which have quietly occurred because pay-offs are high and transaction costs low (quarter 1) are
either ignored or even discouraged or, at least, not built upon. In the following sections, we briefly analyze a
sample of situations in each of these four quarters in figure 4 before drawing some general implications arising
from this analysis.

Transaction costs

Low High
e Bounded service provider; ¢ Participatory Irrigation
e Gujarat’s Public tubewell transfer Management
¢ Intelligent management ¢ Community RO plants

o of farm power supply e Fishery co-operatives

e Private RO plants+clean water
vouchers for the poor.

o Decentralized groundwater
recharge movement in Saurashtra

£ |5
- I
©
a 1]2
3|4
e Andhra Pradesh Water and Trees e Community regulation of
Law groundwater overdraft;
3 o Gol Water Policy 2002 o Metering farm power supply
S e Maharashtra Drinking Water

Protection Act

Figure 3. Payoff-Transaction cost matrix of IAs

Low Transaction Costs, Low Pay-offs

The experience of industrialized countries had led to a persistent demand for a modern legislative and policy
framework for orderly and effective management of the water economy and sustainable husbanding of the
resource. However, in a predominantly informal water economy such as India’s, the transaction costs of
enforcing a water law effectively are so high that these attempts have had to remain cosmetic, essentially
setting ‘targets without teeth’. Indeed, laws and policies are often written to minimize transaction costs by
progressively removing clauses that bite and are likely to be extensively violated, thereby reducing the effective
regulatory powers of a law. When this is not done, decision makers responsible for enforcement shy away. The
Model Groundwater Law developed by the Government of India in circa 1970 is a case in point; it has been
tossed around for 35 years across state capitals but there have been no takers. Gujarat assembly passed the law;
but the Chief Minister decided not to gazette the act in view of high transaction costs of enforcing it.*

But other chief ministers were less transaction-cost-savvy. So in 1993 Maharashtra made a law with a limited
ambition of disabling irrigation wells within 500 meters of a Public Water Source during droughts with a view
to protecting drinking water wells. 10 years after its enactment, IWMI-Tata Program studied the enforcement of
this law (Phansalkar and Kher 2003). The law provides for stern action against violation but gets invoked only
when a ‘Gram Panchayat files a written complaint’ (which, at one stroke, reduces to a fraction the transaction
costs as well as the potency of the law). The study found numerous cases of violations of the 500 meter norm,

2-6



SHAH

yet not a single case of legal of action resulted because Gram Panchayats failed to file a written complaint. It
concluded that, “There is a near complete absence of social support for the legislation. The rural lay public as
well as the office bearers of Gram Panchayats appear inhibited and reluctant to seem to be “revengeful”
towards those who are doing no worse than trying to earn incomes by using water for raising oranges.” Instead
of invoking the law, supply side solutions in the form of upgraded drinking water facilities and water tankers
during droughts, are preferred by people, Gram Panchayats as well as Zilla Parishads. ITWMI also did a quick
assessment of the Andhra Pradesh Water and Trees Act (Narayan and Scott 2004), ° and concluded on a similar
pessimistic note. A similar exercise has been the formulation of official Gol Water Policy of 1987 and 2002.
Both these pieces are an excellent example of bland enunciations which are not designed to change anything in
any manner'’. As a result, they have low transaction costs, but also no pay-off.

Low Pay-offs, High Transaction Costs

Other widely espoused proposals entail high transaction costs and promise doubtful benefits at least in the
prevailing circumstances. A very good example is the effort to introduce volumetric pricing of electricity
supply to groundwater irrigators. It was the high transaction costs of metering over a million irrigation pump-
sets—which involved installing and maintaining meters, reading them every month, billing based on metered
consumption of power, but more importantly, of controlling pilferage, tampering with meters with or without
collusion with meter readers, etc—that obliged State Electricity Boards (SEBs) to switch to flat tariff during the
1970’s. Flat tariff succeeded in reducing transaction costs of serving a market where derived demand for
electricity was confined to periods of peak irrigation requirements. It would have been a viable system if SEB’s
had learnt to ration power supply to agriculture and gradually raise the flat tariffs to break-even levels.
However, neither happened; farmer lobbies have managed all along to prevent upward revision in flat tariff
while compelling the SEB’s to maintain electricity supply to the farm sector. The invidious nexus between
energy and irrigation—which has contributed to the bankruptcy of the Indian power sector and rampant over
exploitation of groundwater—has been discussed in Shah, Scott, Kishore and Sharma (2004).

In the thinking of SEB’s and multilateral donors about ways out of this imbroglio, returning to metering power
is critical, even if it means taking on farmer lobbies. Several chief ministers have tried to bite the bullet in the
past few years, but farmers’ opposition has been so strong, swift and strident that they have been either felled or
obliged to retract. Some, as in Andhra Pradesh and Tamilnadu, have done away with farm power tariff
altogether. Recommending metering farm electricity in today’s setting is asking politicians to do hara-kiri. But
even if a politician were to succeed in metering farm power supply, it would likely change little because if
anything, transaction costs of metered power supply are much higher today than they were in the 1970’s. Most
states have at least 8-10 times more irrigation tubewells today than they had during the 1970’s; and farming
livelihoods depend far more critically on electricity today than 30 years ago. If metering must work in India, we
must learn from the Chinese experiments which have focused on modifying the incentive structures (see Shah,
Giordano and Wang 2004).

Surprisingly, the electricity-irrigation nexus is not a subject of discussion in China at all. The Chinese
electricity supply industry operates on two principles [a] of total cost-recovery in generation, transmission and
distribution at each level with some minor cross-subsidization across user groups and areas; and [b] each user
pays in proportion to his metered use. Unlike in much of South Asia, rural electricity throughout China was
charged at a higher rate than urban; and agriculture paid more than domestic and industrial use until a few years
ago (Wang et al 2004). Until 1997, the responsibility for O & M of the village electricity infrastructure and user
charge recovery lay with the Village Committee. The standard arrangement in use was for the Village
Committee and the Township Electricity Bureau to appoint and train one or more local farmers as part time
village electrician with dual responsibility, of maintaining the power supply infrastructure in the village as well
as collecting user charges for a transformer assigned to him/her based on metered individual consumption from
all categories of users. The sum of power use recorded in the meters attached to all irrigation pumps has to tally
with the power supply recorded at the transformer for any given period. The electrician is required to pay the
Township Electricity Bureau for power use recorded at the transformer level.

This arrangement did not always work easily. Where power supply infrastructure was old and worn out, line
losses below the transformer made this difficult. To allow for normal line losses, 10% allowance is given by the
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Township Electricity Bureau to the electrician. However, even this must have made it difficult for the latter to
tally the two; as a result, an Electricity Network Reform program was undertaken by the National Government
to modernize and rehabilitate rural power infrastructure''. Where this was done, line losses fell sharply'?; and
among a sample of villages 1 visited, none had a problem tallying power consumption recorded at the
transformer level with the sum of consumption recorded by individual users, especially with the line-loss
allowance of 10%.

It is interesting that the village electrician in Henan and Hebei provinces in North China is able to deliver on
fairly modest reward of Y 200-250/month plus incentive bonus of around Y 200/month (Zhang 2004) which is
equivalent to the value of wheat produced on 1 mu (or 1/15" of the value of output on a hectare of land). For
this rather modest wage, China’s village electrician undertakes to make good to the Township Electricity
Station full amount on line and commercial losses in excess of 10% of the power consumption recorded on the
transformers; if he can manage to keep losses to less than 10%, he can keep 40% of the value of power saved.
This generates powerful incentive for him to reduce line losses. In the way the Chinese collect metered
electricity charges, it is well nigh impossible to make financial losses since these are firmly passed on
downstream from one level to the next. Take for example the malpractice common in South Asia of end-users
tampering with meters or bribing the meter-reader to under-report actual consumption. In the Chinese system, it
is very unlikely that such mal-practices can occur on a large scale since the village electrician is faced with
serious personal loss if he fails to collect from the farmers electricity charges for at least 90% of power
consumed as reported at the transformer meter. And since malpractice by a farmer directly hits other farmers in
the village, there likely exist strong peer control over such practices. In making metered power pricing work,
China’s unique advantage is its strong village level authority structure. The Village Committee, and especially,
the Village Party leader, is respected and feared. These ensure that the electrician is able to do her job. In
comparison to China’s Village Committees, India’s Village Panchayats are utterly devoid of power as well as
authority as institutions for local governance.

In India, similar experiment is being tried out in Orissa where private companies in charge of distribution first
experimented with Village Vidyut Sangha’s (Electricity Co-operatives) by forming 5500 of them but are now
veering around to private entrepreneurs as electricity retailers. Mishra (2004), who carried out an assessment of
Orissa reforms for IWMI-Tata program visited a number of these Sangha’s during 2003 and noted that ‘none
of the Village Committees were operational..” These worked as long as the support organization hired to
catalyze them propped them up with constant visits and organizational work; as soon as the support
organization was withdraw, the Village Vidyut Sangha’s became defunct. Mishra (2004) wrote, “The situation
today is quite similar to that [which] existed earlier before the interventions were made through the
Committee”. Sangha’s having failed, power distribution companies appointed three private entrepreneurs as
franchisees on terms similar to those facing China’s village electricians. These have resulted in sustained and
significant improvements in billing and collection of electricity dues.

The Orissa experiment and the Chinese experience suggest that, in principle, it is possible to make volumetric
pricing and collection of electricity charges work if private entrepreneurs were appropriately incentivized.
However, in Orissa, the electricity use in agriculture is less than 5%. If the same arrangement were to work in
Punjab, Haryana or Gujarat or several other states where electricity use in the farm sector is 30% or more,
farmer resistance would be greater and commensurate with the effectiveness of the volumetric pricing. And one
thing that private power retailers in Indian villages would have to do without is the authority of the Village
Party Leader that helps China’s village electricians to firmly pass on all costs to farmers. In the absence of such
authority structures, private entrepreneurs would expect very high margins to assume the role of retailing power
on a volumetric basis. This—as well as farmer propensity to frustrate metering—would raise transaction costs
of metering very high. If the ultimate purpose of volumetric pricing is to improve the finances of electricity
utilities, I doubt if this purpose would be achieved.

In a recent paper (Shah, Scott, Kishore and Sharma 2004), we have argued that, in making an impossibly bad
situation better, a more practical course available to SEB’s and state governments is to stay with flat tariffs but
rationalize it through intelligent management of power supply. Farmers’ needs for power are different from
households’ or industries’; they need plentiful power on 30-40 days of the year when crops face acute moisture
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stress. However, in most states, they receive a constant 8-10 hours/day of poor quality power supply throughout
the year. If SEBs were to invest in understanding farmers as customers, it should be possible for them to supply
20 hours/day of good quality power to farmers on 30-40 days of peak irrigation need while maintaining 3-4
hours/day supply on other days. In order for such an approach to work, the nature and capabilities of the power
utilities have to change; so also does the thinking of donors and governments.

High Transaction Costs, Potentially High Pay offs

Rather than evolving organically from the unfolding situation on the ground—and therefore being demanded
by stake holders-- many of the reforms currently being pursued in India, such as Irrigation Management
Transfer, River Basin Management, metering of electricity, are actually promoted aggressively by researchers
as well as funding agencies", and are sometimes out of sync with the prevailing Indian context. By far the
most frequent are situations where institutional interventions proposed would yield high productivity pay-offs if
successful; but they rarely succeed because of high transaction costs. In Independent India’s history, the
‘communitarian ideal’—the notion that villagers will instantly come together to take over the responsibility of
participatory, democratic management of virtually anything (land, water, watersheds, forests, irrigation
systems, river basins)—has been behind innumerable abortive institutional interventions. What has helped fuel
this enthusiasm for participatory irrigation management by farmers are occasional examples of such models
having worked reasonably well either in the industrialized countries or in India itself but under the tutelage of
an inspired local leader or an industrious NGO. Its having worked in a few situations in exceptional conditions
becomes the basis for designs of major programs of institutional interventions, commonly bank-rolled by an
international donor. A classic example is Participatory Irrigation Management (or its cousin Irrigation
Management Transfer) which has been, for the past four decades, the ruling mantra for improving the
productivity of irrigation systems in India. What is extraordinary about this preoccupation with PIM (or IMT) is
the sway it has continued to hold despite virtually no evidence of it having succeeded anywhere except on an
experimental scale'. WUA’s have been tried out on small irrigation systems since 1960. Uttar Pradesh tried
Sinchai Samiti’s (Irrigation Committees) way back in early 1960’s on irrigation tanks and reservoirs; following
it, Madhya Pradesh too tried it on thousands of its minor irrigation tanks. Other states have been trying to make
Pani Panchayats (Water Assemblies) work. But Sinchai Samiti’s of Madhya Pradesh and Uttar Pradesh have
disappeared without trace; and so have Pani Panchayats in Gujarat and elsewhere. Yet, Orissa recently made a
law that transferred all its minor irrigation systems to instantly-created Pani Panchayats. Gujarat introduced
Joint Irrigation Management Program as far back as in 1983 but the 17 Irrigation Co-operatives lost money and
became defunct. In 1991; it made another attempt, this time around with assistance from NGOs; and 144
Irrigation Co-operatives cover 45,000 ha of irrigated area(Shukla, 2004); however, it is difficult to see precisely
in what way these areas are better off than other commands. Indeed, a core idea of Command Area
Development Agencies (CADAs) in early 1980°s was to involve farmer organizations in the management of
irrigation projects; and we see no trace of CADA’s or their Beneficiary Farmers’ Associations (BFAs)
including in Kerala where thousands of these were formed under a ‘big bang’ approach during 1986. An
assessment by C J Joseph (2001) in late 1990’s suggested that, even in this land of strong traditions of local
governance, high education and high levels of people’s participation, BFAs were damp squib". 4 la Kerala,
Andhra Pradesh overnight transferred the management of all its irrigation systems to over 10,000 WUAs
created by fiat and a World Bank loan; this ‘big bang’ approach to PIM has attracted all-round interest;
however, now that the World Bank funds retailed to WUAs for maintenance are over, field observers are
beginning to wonder precisely what the WUAs are doing better (Jairath 2004)'° .

The central assumption underlying PIM/IMT is that once irrigation management is transferred from remote
bureaucracies to WUAs, financial viability of the systems would improve and so would the quality and
reliability of irrigation; physical and value productivity of water and land would increase, and irrigation
systems would better achieve their potential for food and livelihood security for farmers in their command.
PIM/IMT programs have belied many of these expectations even in countries like Turkey, Mexico and
Philippines where they are known to have succeeded. As a result, early expectations from PIM/IMT have
been increasingly moderated and IMT is now considered successful even if it just ‘saves the government
money, improves cost effectiveness of operation and maintenance while improving, or at least not
weakening, the productivity of irrigated agriculture’ (Vermillion 1996:153). The drift of the IMT discussion,
in recent times, then has been more towards getting irrigation off the back of the governments than towards
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improving the lot of the farmers and the poor, the original goal to which much public irrigation investment
was directed over the past 50 years.

Some over-arching patterns emerge from a reading of the international experience. IMT has tended to be
smooth, relatively effortless and successful where the irrigation system is central to a dynamic, high-
performing agriculture, where average farm size is large enough for a typical or a significant proportion of
the command area farmers to operate like agro-businessmen; where farm producers are linked with global
input and output markets, and where the costs of self-managed irrigation are an insignificant part of the gross
value of product of farming. These are the conditions—all of which either enhance the pay-of or reduce
transaction costs or both-- obtain in Mexico, USA, and New Zealand from where emerge the resounding
success stories we hear about IMT'” (Shah, van Koppen, de Lange, Merrey and Samad 2002). In South
Africa—the commercial farming sector, which satisfies all these conditions, took naturally to PIM through
Water Boards, which are WUA’s par excellence; but the same logic when applied to irrigation systems
serving small holders in former homelands met with resounding failure because these met none of the
conditions that Water Boards satisfied.

Even where all conditions are satisfied, researchers have presented mixed picture on PIM/IMT impacts. An
exhaustive global review done for IWMI of IMT impacts by Douglas Vermillion, a pioneer in IMT research,
for example, showed that impacts are significant and unambiguously beneficial in terms of cost recovery in
Turkey, Mexico, USA, and New Zealand. Fee collection has improved; agency staff strength has declined.
But the impact of management transfer on agricultural productivity and farm incomes is far less unequivocal
even in these countries (Vermillion 1996:153). In Philippines, the Mecca of IMT and PIM, recent studies
show that productivity gains from PIM have not sustained (Pannela 1999).

None of the conditions outlined above obtain in a typical Indian surface irrigation system. Most farmers in
the command have small holdings, sub-divided further in to smaller parcels. A typical major system has
hundreds of thousands of small holders, making it well nigh impossible to bring them all together to
negotiate. Over 90% of surface water irrigated area in India is under field-crops yielding Rs 15-18 thousand
(US $ 325- 400) per ha of gross value of output, compared to US $ 3000-7500/ha in high value farming in
industrialized countries. Irrigation systems are at the heart of the farming economy of command areas.
However, the mushrooming of wells and tubewells, and booming pump irrigation markets in command areas
and in the neighborhood of irrigation tanks have reduced farmers’ stakes in managing surface irrigation
systems. Head-reach and tail-end farmers almost always have opposing motivations when it comes to
management reform, with the former interested in the preserving the status quo, and the latter interested in
change. All these together raise the transaction costs of implementing management reform through PIM/IMT
type interventions. The prospects become worse because almost everywhere, the agency’s purpose in
promoting PIM is to get WUA’s to assume arduous responsibilities—maintenance, fee collection, etc.
Moreover, farmers take little time to figure out that PIM often means increased water fee without
corresponding improvement in service quality. These reduce the perceived pay-offs from reform.

All in all, decades invested in the hope that PIM or IMT would spearhead productivity improvements in
public irrigation are decades wasted. PIM has not achieved any significant success on a meaningful scale
anywhere in India. And it will indeed be a great surprise if it does in the existing IE marked by hopelessly
low irrigation fees, extremely poor collection, and poor main system management.

There are similar institutional misadventures in other spheres. In growing regions where fluoride
contamination of groundwater is endemic, governments and donors have tried setting up village based
Reverse Osmosis type plants or Nalgonda-type defluoridation plants to control the growing menace of dental
and skeletal fluorosis. Again, the management model chosen is communitarian; and these have invariably
failed. In Gujarat, out of dozens of such plants set up during the 1980’s and 1990’s, not one has operated for
more than a few months. An older experiment with communitarian model has been with inland fishery co-
operatives. Numerous local water bodies controlled by irrigation departments, Zilla Panchayats, Taluka
Panchayats and Gram Panchayats can potentially sustain a vibrant inland fishing enterprise and livelihoods
system. However, government policy has always been to give away monopoly lease rights to registered
fisher-people’s co-operatives. Thousands of such co-operatives are registered; but probably a very small
fraction—in my surmise, less than 1 or 2 percent—operate as dynamic producer co-operatives, like for
instance, the dairy co-operatives do in Gujarat.
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In South India, which has over 300,000 irrigation tanks, a decades-old concern has been about the break-
down of traditions of maintenance of bund and supply channels, orderly distribution of water, and protection
from encroachment. Several donor supported projects first aimed at ‘engineering rehabilitation’ and restored
tank infrastructure to their original —or even better—condition. However, when rehabilitated tanks again
declined and needed another round of rehabilitation, planners found something amiss in their earlier
approach. Therefore, in new tank rehabilitation programs—such as the new World Bank project in
Karnataka—an institutional component is added to the engineering component. But the institutional
component invariably consists of registering a Water User Association of command area farmers. Except
where such WUAs have been constantly animated and propped up by support NGO’s—as in the case of
Dhan Foundation in Madurai, Tamilnadu—it is difficult to find evidence of productivity improvements in
tanks because of WUAs on any significant scale. Besides the problem of high transaction costs of co-
coordinating, negotiating, rule-making and, above all, of rule enforcement, improving the management of
tanks—more in North India than in South India—face some special problems. One of them is of aligning
conflicting interests of multiple stake holders. Command area farmers have a direct conflict of interest with
tank-bed farmers; and well owners in the neighborhood of tanks are a potential threat to all other users
because they can virtually steal tank water by pumping their wells. Then, there are fishing contractors whose
interests also clash with those of irrigators, especially during the dry season (Shah and Raju 2001).
Registering a Water User Association of command area farmers and hoping that this ‘institutional
intervention” would increase productivity of tanks is naive to the extreme. Improved management of public
irrigation systems, tanks, and fishery—all represent opportunities for high pay off but have failed to get
realized because the institutional models promoted have high transaction costs.

Low (or reduced) Transaction Costs, High Pay-offs

The core of New Institutional Economics is the notion that productivity of resources in an economy is
determined by technology employed and institutions. And if ‘institutions affect economic performance by
determining transaction and transformation (production) costs’, then Indian water sector is brimming with
institutional changes occurring on the margins which are doing this all the time, and yet are either glossed over
or frowned down upon by the IE. Most such institutions we explore in this section are invariably swayambhoo
(self-creating); they have come up on a significant-enough scale to permit generic lessons; these invariably
involve entrepreneurial effort to reduce transaction costs; they serve an important economic purpose, improve
welfare and have raised productivity; and are commonly faced with adverse or unhelpful IE. Crucially, these
are the instrumentality of the players of the game, and sustain as long as they serve their purpose.

The emergence of tube-well technology has been the biggest contributor of growth in irrigation in post-
Independent India; and the spontaneous rise of groundwater (or, more appropriately, pump irrigation service)
markets has done much to multiply the productivity and welfare impact of tubewell irrigation. The Indian
irrigation establishment is probably out of touch with the changing face of its playing field. It still believes that
only 38% of the gross cropped area is irrigated, 55% of it by groundwater wells. But the reality of Indian
irrigation at the dawn of the millennium is that its tail has begun wagging the dog.'® IE in the Indian water
sector has little or no interface with 75% of Indian irrigation occurring through tubewells and the institution of
water markets.

The working of groundwater markets is now extensively studied (Shah 1993; Saleth..; Jana Karajan, Singh
2004; Mukherji 2004 for a good survey of literature). These find and analyze myriad ways in which their
working differs across space and time. But common elements of groundwater markets everywhere in the Indian
sub-continent are the features we listed at the start of this section: they are swayambhoo, they operate on so
large a scale as to account for over a quarter of Indian irrigated areas; water sellers every where constantly
innovate to reduce transaction costs and create value; finally, they are the instrumentality of buyers and sellers
of pump irrigation service, and not of society at large or the IE; as a result, water markets are unrepentant when
their operation produces externalities such as groundwater depletion or drying up of wetlands. Finally, despite
their scale and significance, the IE has been blind towards the potential of water markets to achieve policy ends.
When they take notice of their existence and role—which is infrequent-- water policy makers are often unable
to decide whether they are good or bad.
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Much the same is the case with many water institutions. In the previous section, I mentioned tens of thousands
of fishermen’s co-operatives which are lying defunct; however, fishery entrepreneurs have sprung up
everywhere which uses paper co-operatives as front for operating profitable culture fisheries. Why don’t fisher
co-operatives exploit the opportunities that these contractors are able to? The most important reason is the
transaction costs of protecting the crop. Culture fishery is capital intensive but affords a high yield. In common
property village or irrigation tanks, with multiple stakeholders, in order to remain viable, the fishermen should
be able to effectively defend their rights against poachers, against irrigators who may want to pump tank water
below the sill level during dry periods to irrigate crops or tank bed cultivators who want to empty the tank so
they can begin sowing. Fisher communities are commonly from the lowest rung of the village society; they
would not only have difficulty in mobilizing capital to buy seedling and manure but also in protecting the crop
from poaching from outsiders as well as their own members. Reserving fishing contracts for fisher co-
operatives is therefore the best formula for sustained low productivity of in-land fishery economy. Just how
high the transaction cost of protecting a fish crop is was evident when my colleagues and I studied who
precisely the fishing contractors are in two separate studies in central Gujarat and in Bundelkhand. We found
that in both the regions, the key characteristic of people who emerged as successful fishing contractors was a
painstakingly cultivated image of a toughie, or a ruffian capable of enforcing his rights even if by using
violence. In Bundelkhand, “Everywhere the fishing contractors involved stopped farmers from lifting water
from the tank once the last five feet of water was left. They had invested in fish production and now were
making sure they get their money’s worth.” (Shah 2002:3). In central Gujarat, a fishing contractor had to kill a
poacher and does a jail term to establish that he meant business when it came to defending his property right'’.
Despite this unsavory aspect, I would not be much off the mark in suggesting that the explosive increase in
inland fishery in India during the past 40 years is the result of two factors: introduction of new technologies of
culture fishery along with its paraphernalia, and gradual emasculation by the fishing contractor of the idealized
fisher co-operatives as monopoly lease holders on water bodies. Had the co-operative ideal been enforced
vigorously, India’s inland fishery would not have emerged as the growth industry it has today.

How does changing policy-IE unleash productive forces in an economy is best illustrated by the evolution of
Gujarat’s inland fishery policy over the past 30 years (Pandya 2004). Following early attempts to intensify
inland fisheries during the 1940’s, Gujarat Government’s Fisheries Department began supporting Village
Panchayats to undertake intensive culture fishery in village tanks during early 1960. However, the program
failed to make headway partly because of popular resistance to fish culture in this traditionally vegetarian state,
and partly because of rampant poaching from local fisher-folk that Village Panchayats as managers could not
control. In a modified program, the Department took over the management of tanks from the Panchayats to
raise fishery on a produce-sharing basis; but the Department was worse than Panchayats in checking poaching.
In 1973, a special notification of the GoG transferred in-land fishing rights on all water bodies, including
village tanks, to the Fisheries Department which now set about forming fishermen’s co-operatives in a
campaign mode. The idea was to entrust the management to the community of poachers themselves. In Kheda
district of Gujarat, for example, 27 such co-ops were formed to undertake intensive culture fishing. However,
the co-ops were none the better when it came to controlling poaching including by their own members; and the
gross revenues could not even meet the bank loans. Coop members lost heart; and coops became defunct, a
story that has been endlessly repeated in various fields in India’s history of co-operative movement. While all
manner of government subsidies were on offer, what made culture fishery unviable were three factors: [a] a
lease offered for only 3 years, a period considered too short to recoup the investment made; [b] only registered
co-ops could be given lease and the process of registration was transaction-costly; and [c] rampant poaching.

All this while, culture fishery productivity was steadily rising; although the co-ops were not doing well, culture
fishery was, as entrepreneurs began using co-ops as fronts to win leases. This entailed significant transaction
costs; they had to pay off the office bearers of co-ops; they had to keep the Panchayat leaders in good humor so
that their lease would be renewed. Even then, whenever a Panchayat’s leadership changed, the new order would
terminate the contract to favor a new contractor. This dampened the contractors’ interest in investing in high
productivity.

In 1976, the government began setting up Fish Farmers’ Development Agencies in each district to implement a
new Intensive Fish Culture Program. They began making changes in the terms of lease: private entrepreneurs
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were, in principle, considered for giving away leases but there was a pecking order of priority: first priority was
for a Below Poverty Line family, then to a local poor fisherman, then to a local co-operative, and if none of
these were available, then to any entrepreneur who bid in an open auction. Earlier, the government paid a puny
rental to the Gram Panchayats for using them for fish culture; now that entrepreneurs were allowed, Gram
Panchayats began setting an off-set price derived as an estimate of the ‘fishing value’ of the tank, which was
20-30 times the rental Panchayats received earlier from the Department. Even so, as soon as leases were open
to entrepreneurs, many came forward. A later change in policy gave co-operatives some discount in the ‘upset
price’ and other benefits. In 2003, a series of new changes in the policy framework gave further fillip to
productivity growth: the lease period was extended from 3 years to 10 years, which reduced the contractors’
gullibility to changes in Panchayat leadership and also made investment in productivity enhancement
attractive. The new policy also removed the last vestiges of special treatment to co-ops, and provided for a
public auction of the lease after open advertisement.

During 1971-1998, inland fishery output of Gujarat increased six-fold from 14000 mt in 1971 to over 80,000
mt in 1998-99 (Govt of Gujarat 2004). Considering that Gujarat hardly had any culture fishery before 1950, it
must be said that the credit for this growth rightly belongs to the government’s efforts. Government invested in
subsidies, organizing inputs, bringing in new technology, extension and training and much else. All these
played a role in expanding the fisheries economy. However, perhaps, the most important impact has been
produced by two factors: [a] the changes made at the margins in the leasing policies of water bodies that have
shaped the transaction costs of setting up and operating a profitable culture fishery business; and [b] the high
costs of controlling poaching, which has ensured that besides several entrepreneurial qualities, successful
fishing contractors also have to acquire and deploy muscle power.

Several less sensational examples can be offered of spontaneous institutions that operate on a large scale to
fulfill needs to serve which water establishments promote copybook institutions. I briefly mentioned earlier
how hundreds of defunct community RO or defluoridation plants set up by governments to supply fluoride-free
drinking water to village communities have failed under community management. However, in North Gujarat,
as a demand curve has emerged for fluoride-free drinking water, some 300 plants selling packed water have
mushroomed in the cottage sector; over half of these were set up after 2001, mostly in mofussil towns to serve
permanent customers as well as retail water in polythene pouches.”® The RO cottage industry of Gujarat was
quietly serving a growing demand when the ‘IE’ caught up with it. In 2001, the Bureau of Indian standards
made it compulsory for cottage RO plants to get ISI mark. This entailed that each plant had to invest Rs 0.3-0.4
million in an in-house laboratory and pay an annual certification fee of Rs 84,000. This single move put paid to
the emerging RO water cottage industry; 200 operators had to close their businesses because the new
announcement doubled their cost of production. Yet, setting up an in-house laboratory and paying annual
certification fee implied no guarantee of quality assurance because BIS inspectors hardly visit plants if ever.
Many customers Indu (2001) interviewed wondered if the ISI mark—Ilike AGMARK ghee and honey—can by
itself guarantee quality unless BIS itself put its act together in the first place.

Likewise, many state governments are struggling, in vein, to cut their losses from operating mostly World Bank
funded public tubewell programs by trying to transfer these to idealized co-operatives. If the purpose of a co-
operative tubewell is to enable a group of farmers to mobilize capital, to install and operate a tubewell for
mutual benefit of members, such tubewell groups have existed for decades in North Gujarat. The difference is
that, having been created to serve the purpose of their members, their ownership structure and operating rules
are designed to minimize the transaction costs of cooperating on a sustained basis (Shah and Banerjee 1998).
The Government of Gujarat tried hard to transfer its public tubewells to idealized co-operatives, but thanks to
the very high transaction costs relative to the pay-off facing potential entrepreneurs, the program made no
headway until 1998 when the terms of turn over were rewritten.”' Basically, the requirement that a co-operative
be registered under the Co-operative Act was dropped; the lease period was extended from 1 to five years; and
changes were introduced which made it possible for one or few major stake holders to assume the role of
tubewell manager and residual claimant. These minor changes suddenly gave a fillip to the program, and over a
3 year period, over half of Gujarat’s public tubewells, some 3500 in all, were transferred to farmer groups. An
IWMI-Tata study of turned over public tubewells (Mukherji and Kishore 2003) showed that within a year after
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the turn over, the performance of tubewells, in terms of area irrigated, hours of operation, quality of service, O
& M and financial results improved; two years after turn over, it improved dramatically.

In opening this section, I talked about the significance of groundwater markets in India’s irrigation. However,
private provision of water services is also an important part of India’s urban reality. In an IWMI-Tata study of 6
cities—Indore, Jaipur, Nagpur, Ahmedabad, Bangalore and Chennai—Londhe et al (2004) found that
municipal agencies supplied only 51% of the demand calculated at 80 Ipcd. In Chennai and Ahmedabad, formal
organizations served only 10% and 26% respectively of the ‘normative’ demand, the balance being either self-
supplied or served by informal sector players. ‘Tanker markets’ supply 21, 12 and 10 percent respectively of
the demand in Chennai, Indore and Jaipur. In Chennai, they have year round operations and have an
association. In other cities, tanker markets emerge during the summer and quietly disappear as monsoon
arrives. Londhe etal (2004) estimate that some 3000 tankers in the six cities operate a water trade worth Rs 203
crore/year. Despite being key players in urban water sectors, ‘there is no record with any government
department about its size, scale and modus operandi. There is absence of any government regulation on
groundwater withdrawals. [Except in Chennai] in other cities. Authorities do not even acknowledge the
existence of such markets.” (ibid). Tanker markets operate much like any market, and serve those who can pay
for their services. The IWMI-Tata study estimated that 51% of consumers in the six cities are from high income
groups, 43% from middle income groups and only 6% from low income groups. Contrary to widely held belief
that the poorest pay the highest for water, the IWMI-Tata study showed the poorest pay the lowest even when
transaction costs and imputed cost of labor and time in fetching water are factored in (Londhe et al 2004).

One more case of institutions that ‘planners propose and people dispose’ that I want to briefly discuss has to do
with the world famous Sardar Sarovar Project on Narmada River. SSP must be one of the world’s most-planned
projects. One of SSP’s key planning premises was that the Project would construct lined canals with gated
structures going right up to the Village Service Area (VSA) comprising some 400 ha of command. A Water
User Association would be organized in each VSA which would simultaneously construct the sub-minor and
field channels to convey water from the pucca minor to the fields. SSP water was released for the first time in
some 80,000 ha of the command just below the dam in 2001. SSP had registered WUA’s as co-operatives in
some 1100 VSAs on a war footing. When the water was finally released, however, village level distribution
structure was not ready in a single village. And it will never be, as we learnt in course of a quick assessment of
farmer preparedness to receive Narmada irrigation (Talati and Shah 2004). The perceived sum of the
transaction and transformation cost** of constructing village distribution systems seemed to far outweigh the
benefits people expected out of SSP. There was however a flurry of activity as SSP water began flowing into
minors. According to our quick estimates several thousand diesel pumps and several million meters of rubber
pipes were purchased by water entrepreneurs to take water to their own fields and to provide irrigation service
to others. The trend for new investments in diesel pumps and rubber pipes gathered further momentum in 2002
and 2003; and we found that village communities were none the worse for having violated the SSP planning
assumption. The government of Gujarat is however hell-bent on constructing ‘proper’ village distribution
system in the SSP command, never mind if it will take 50 years to complete the canal network.

The swayambhoo institutions 1 have discussed in this section are all driven by opportunism. However, large
scale Swayambhoo institutions are often driven by more complex motives including long term, collective self-
interest. The decentralized mass movement for rain water harvesting and groundwater recharge that Saurashtra
region of Gujarat saw from 1987 until 1998 when it got co-opted by the state government is a good example of
such an institutional development (Shah 2001). Catalyzed first by stray experiments of ‘barefoot hydrologists’
to modify open wells to collect monsoon flood waters fired the imagination of a people disillusioned with
government programs. Soon, well-recharge was joined by check dams and percolation tanks. With all manner
of experimentation going on, a kind of subaltern hydrology of groundwater recharge developed and got
energetically disseminated. Religious leaders of sects like Swadhyaya Pariwar and Swaminarayana
Sampradaya helped to ennoble this work by imbuing it with a larger social purpose. The gathering movement
generated enormous local goodwill and released philanthropic energies on unprecedented scale, with diamond
merchants—originally from Saurashtra but now settled in Surat and Belgium--offering cash, cement companies
offering cement at discounted prices, and communities offering millions of days of voluntary labor. In
neighboring Rajasthan, Alwar was also undergoing similar mass action; but it was far more limited in scale,
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and was orchestrated by Rajendra Singh’s Tarun Bharat Sangh. Saurashtra’s recharge movement was truly
multi-centric, unruly, spontaneous and wholly internally funded with no support from government,
international donors and the scientific community, until 1998 when the government of Gujarat piled on and
proceeded to rid the movement of its quintessentially swayambhoo and voluntary character by announcing a
subsidy program (Shah 2001; Shah and Desai 2002).

Table 1. Characteristics of Swayambhoo Water Institutions

culture fishery

fluoride-free

creating and

institutions can

from canals and

Fishing Reverse Tubewell Urban tanker Irrigation Decentralized
contractors using Osmosis companies of water markets | institutions groundwater
co-operatives as plants in North | North Gujarat unfolding in the recharge
fronts Gujarat’s and Guijarat’s Narmada movement of
cottage Public Tubewell command Saurashtra
industry transfer program
Scale of the Tens of thousands | Around 300 Some 8-10 Most Indian Several 300,000 wells
institution of small and large plants in thousand cities thousand new modified for
tank fishery in Gujarat companies in pumps recharge; 50,000
India North Gujarat installed/year check dams
Economic Contributed to Add and Create irrigation Fill the gap Private Improved greatly
contribution achieving 7-10 operate water potential where between investment in security of kharif
fold increase in treatment individual demand and water crops, and
inland fishery capacity to farmers would supply distribution chance of a rabi
productivity during | serve demand | be unable to do. infrastructure; crop
1960-2000 for clean water expansion of
Narmada
irrigation
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better and serving and share risks supply of distributing availability in
therefore can emerging of tubewell water in cities Narmada water wells for life-
invest in intensive demand for failure in where public by lifting water saving irrigation

when monsoon

which co-ops can water by operating an not cope with transporting it by | makes early
not investing in irrigation source | the economic rubber pipe to withdrawal
and in an over- demand user fields
maintaining exploited aquifer
RO plant
Mode of swayambhoo swayambhoo swayambhoo Swayambhoo Swayambhoo Swayambhoo;
emergence catalyzed by
religious
organizations.
Strategy of Instilling fear Cultivating Vesting Meet the Avoid making of | Swadhyaya
reducing amongst poachers | annual management demand as it sub-minors and Parivar and
transaction customers roles into occurs in field channels, Swaminarayan
and members with flexible reduce seepage, | Sampradaya
transformation largest share in manner overcome reduced
cost command area topography transaction costs
of co-operative
action
Incentive Pay-off Pay-off Pay-off Pay-off Pay-off Self-interest was
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with missionary
zeal
Outlook of the | Negative; but negative Negative Neutral/ Negative/neutral | Initially skeptical;
‘establishment | changing in states negative but then, it
like Gujarat piggybacked and
lessened its
swayambhoo
character
Preferred Registered Community Idealized Water Municipal Idealized Water Narmada
Alternative in Fishermen’s co- RO plants User water supply User project; scientific
institutional operatives Associations improved Associations recharge works
environment

It is difficult to assess the social value of this movement partly because ‘formal hydrology’ and ‘popular
hydrology’ have failed to find a meeting ground. Scientists want check dams sited near recharge zones;
villagers want them close to their wells. Scientists recommend recharge tubewells to counter the silt layer
impeding recharge; farmers just direct floodwaters into their wells after filtering. Scientists worry about
upstream-downstream externalities; farmers say everyone lives downstream. Scientists say the hard-rock
aquifers have too little storage to justify the prolific growth in recharge structures; people say a check dam is
worthwhile if their wells provide even 1000 m’ of life-saving irrigation/ha in times of delayed rain.
Hydrologists keep writing the obituary of recharge movement; but the movement has spread from eastern
Rajasthan to Gujarat, thence to Madhya Pradesh and Andhra Pradesh. Protagonists think that with better
planning and larger coverage, decentralized recharge movement can be a major response to India’s
groundwater depletion because it can ensure that water tables in pockets of intensive use rebound to pre-
development levels at the end of the monsoon season every year they have a good monsoon.

Table 1 offers a comparative view of six high-payoff-low-transaction cost institutions that have emerged in
India’s water sector in recent years. If we judge institutions by their contribution to increasing productivity and
welfare, all the six can be considered successful. Each can be found to operate on a significant scale thus
permitting generic lessons. A notable aspect is that each institution has come up spontaneously and flourished
as an instrumentality of its players, serving a purpose important to them. Each has devised its own methods to
reduce transaction costs and manage incentive structure. Finally, each is widely viewed in the IE —by
government officials, NGOs, researchers, international experts and even local opinion leaders-- as a subaltern
alternative to a mainstream notion of an institution which is considered ideal but has not worked on desired
scale. As a result, far from recognizing the potential of these subaltern institutions to further larger social goals,
the outlook has been to ignore their existence and social value, or even emasculate them.

Analysis and discussion
Ideas about what kind of institutional change should occur and can sustain come to the IE from four sources.

o First of these are theories and hypotheses about how things work. For example, implicit in the thinking of
donors such as the World Bank and ADB about metering of farm power is the neo-classical economic
theory of marginal cost pricing and a slew of hypotheses and notions about impact subsidies have on the
economy.

o Second source of ideas is what has worked elsewhere in a similar situation. If groundwater districts in
Texas have been able to rein in groundwater overdraft there, why can not similar institutions serve the
same purpose here? If IMT has met with some success in Mexico, Colombia, Turkey, why not in India?

e Third, and very important source, is what has worked here. The repertoire here includes numerous
‘successes’ of varied types and scales produced by exceptional leaders and industrious NGOs. By virtue
of exceptional and highly scarce resources at their command—such as reputation, social status, allegiance
of people, funds, goodwill, influence in the IE, manpower—Iocal leaders and NGO’s are often able to
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drastically reduce transaction costs of institutional change of a certain kind in a limited setting for a
limited period. Out of hundreds of thousands of irrigation tanks in India that can produce large pay-offs
from improved management, there are but a few hundred in which exceptional local leaders have
established and sustained novel institutions for upkeep, maintenance, management and use of tanks to
improve the welfare of the community. IWMI-Tata Program studied some 50 of these during 2002-3
(Sakthivadivel et al 2004), and found that while the architecture of institutions (as rules-in-use) varied
from case to case, the common aspect of all successful tank institutions was a leader or a leadership
compact, which by virtue of the sway he/it has over the community is able to drastically reduce the
transaction costs of enforcing an institutional arrangement that would neither work in their absence nor
survive them. Successful NGOs similarly create islands of excellence by reducing transaction costs
artificially and temporarily. The Sukhomajari experiment with watershed institutions in Haryana in mid-
1980’s, Vilas Rao Salunke’s Pani Panchayats in Maharashtra, Aga Khan Rural Support Program’s
irrigators’ association in Raj Samadhiala, Dhan Foundation’s Tank User Federations, Development
Support Centre’s WUAs in Dharoi command in North Gujarat, Community managed tubewells that came
up in Vaishali and Deoria in Eastern UP, Anna Hazare’s Ralegaon Shiddi, Rajendra Singh’s profusion of
johads in Thanagazi, Alwar district, Chaitanya’s conversion of irrigation tanks into percolation tanks in
Rayalaseema—all these are examples. That the transaction cost reduction in all these was artificial is
indicated by the absence of spontaneous lateral expansion/ replication of these experiments despite the
high pay-offs they are seen to have produced. That it was temporary is evident in that many of these
institutions disappeared/stagnated/ declined once the ‘transaction cost reducer’ was removed from the
scene as in Sukhomajri, Salunke’s Pani Panchayats, and others.

e Fourth, and the most important source of ideas about what institutional change should occur and can
sustain are the swayambhoo institutions that have already emerged and are thriving, as we explored in
section 6 earlier. These have found ways of reducing transactions costs in ways that are more natural and
lasting. This is evident in that these institutions multiply on their own, and are able to sustain and grow as
long as they serve purposes of the participants in the transactions.

In my understanding, these latter institutions offer six useful lessons about how to make institutional change
work in the Indian water sector:

1. Instrumentality: the first, and the obvious, is that institutional change that multiplies and sustains is
invariably an instrumentality of the exchange participants, and not of the players in the IE. “Opportunism with
guile” is the driving force even when high ideals and social goals are laboriously espoused as raison de tre.
Trite as it may sound, design of incentive structures is amongst the most commonly ignored aspect in most
institutional development programs. Ideas like community based groundwater demand management propose
organizing co-operatives whose sole task would be to persuade their members to reduce their farming and
incomes. Similarly, programs to revive traditional community management of tanks commonly overlook the
performance-based rewards offered to neerkattis and focus primarily on generating voluntary contributions of
time and effort for the greater good of the community.

2. Incentive diffusion or perversion: Institutions fail to emerge to take advantage of high-payoff situations
often because incentives are diffuse or even perverse, but the transaction costs of implementing change are
concentrated in one or a few persons. In fishermen co-ops I discussed earlier, members faced perverse
incentives; the co-op stocked the pond but members stole the catch; the secretary had no incentive to make
enemies by stopping poachers. When incentives got concentrated in the contractor as the residual claimant, he
was willing to control poaching, and invest in higher productivity. Gujarat’s public tubewells had no takers
until the opportunity arose for incentive concentration. That only a fraction of the surplus created by
management improvement needs to be concentrated in the manager was shown 40 years ago by Amartya Sen
(1966). In traditional tank institutions in South India, only a portion of the surplus output was offered to the
nirakatti who absorbed the bulk of the transaction cost of orderly distribution of tank water. This principle is at
the heart of irrigation reforms in China. Except where traditional PIM/IMT is supported by a donor loan,
China’s strategy of making canal irrigation productive and viable consists of changing the incentive structure
facing the ‘ditch manager’ (Shah, Giordano and Wang 2004). Pre-specified volume of water is released into a
reservoir and is charged for at a certain volumetric rate. The reservoir manager’s remuneration includes a fixed
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component and a variable component which increases with the area irrigated from the same total volume of
water. Like the Chinese village electrician who is able to perform a high transaction-cost role for fairly modest
reward, the ditch manager too is able to improve water productivity for a modest bonus, if recent studies are
any guide (Shah, Giordano and Wang 2004).

3. High costs of self-enforcement : Experimenting with the Indian equivalents of Chinese village electricians
and ditch managers would be an interesting study. From the transaction cost viewpoint, however, key
differences between the Chinese and South Asian villages are two: first, the Chinese in general, thanks to
Confucian ethic, are much more law-abiding and respectful to State authority compared to South Asians;”
second, more importantly, the Village Committees and the Village Party Leader in a Chinese village enjoy far
greater power and authority in the village society compared to India’s Gram Panchayats and Sarpanch. This
has great implications for transaction costs. North suggests that, “.institutional setting depends on the
effectiveness of enforcement. Enforcement is carried out by first party (self-imposed codes of conduct), by
second party (retaliation), and/or by a third party (societal sanctions or coercive enforcement by state).”
Transaction costs facing an institutional change are determined by the ease of enforcement. A Chinese village
electrician or ditch manager backed by the Village Committee and Party leader can enforce the new rules by
both retaliation as well as by recourse to coercion through the Party Leader. In India, in contrast, Orissa’s
model of franchisees for rural billing and collection of electricity bills has attracted many entrepreneurs whose
core competence is represented by their muscle power (Panda, pers. comm) because they have no effective
local authority to either discipline them or they can turn to in order to defend their rights. For the same reasons,
a typical culture fishery contractor has recourse only to retaliation to enforce his property right against a
poacher. The high transaction cost of second party enforcement of rules is perhaps the prime reason why
entrepreneurs fail to come forward to make a business out of operating a canal or tank irrigation system.

4. Structures of Incentives and of Sanction: Catalyzing effective local IA’s management is then a matter of not
only designing appropriate incentive structures that entice an entrepreneur to undertake activities with high pay
off but also of putting into place a community sanction or authority structures that:[a] enforce his right to do
so; and [b] establish the boundaries within which he operates. Here is where a community organization has a
role in providing legitimacy or sanction and boundary to a service provider, and thereby reducing his
transaction cost of self-enforcement of rules. It is difficult to overemphasize this point which is commonly
overlooked in programs of creating participatory institutions. In the much acclaimed traditional tank
management institutions, all tank management was done not by the community but the neerkatti who had the
sanction and legitimacy given by the community and a reward for services that was linked with the benefits
they produced for the community. A self-appointed neerakatti (water manager) would find it impossible to
enforce rules of water distribution amongst ayakut farmers. A recent study of neerakattis by DHAN
Foundation shows that, for various reasons, many tank communities have begun withholding their sanction and
questioning the legitimacy of the role neerakatti’s have played for centuries; as a result, the institution of
neerakatti’s has begun to decline (DHAN Foundation 2003). However, in those few tanks where we find
traditional community management still working, it becomes evident that it worked through a clear
specification of the ‘governance’ role of the community organization and the community-sanctioned, well-
defined ‘management’ role of the neerakatti a service provider whose rewards were linked to his
performance.** The value of this lesson for improving the quality of ‘social engineering’ is evident in Gujarat
government’s public tubewell transfer program; after getting nowhere for a decade, it suddenly took off the
moment entrepreneurial service providers were offered concentrated incentives coupled by some legitimacy
and sanction for undertaking service provision. On these counts, I reckon that such service providers have
failed to come forward to provide improved water distribution in surface irrigation projects because neither
concentrated incentives nor legitimacy and sanction are on offer for local entrepreneurs who would
contemplate taking up such roles. Equally, the entrepreneurial service provider model—such as the culture
fishery contractor—operating without the sanction, legitimacy and boundary provided by a community
organization too is bound to be fragile.

5. Institutional Environment: Finally, IE has a profound impact on what kind of IA’s are promoted or

discouraged, and what welfare and productivity impacts these produce (Mansuri and Rao 2004). Informal pump
irrigation markets, the fishing contractor, decentralized groundwater recharge movement*are spontaneous and
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seemingly autonomous; but each of these are amenable to strong positive or negative influence from the IE.
Gujarat’s cottage RO industry fell to a single swoop by the Bureau of Indian Standards; and the working of
pump irrigation markets can change overnight if policies related to electricity pricing and supply to the farm
sector were to change. Gujarat’s Public Tubewell Transfer program ploughed along without success for a
decade and then suddenly took off because an actor in the IE changed the some key rules of the game. And the
culture fishery contractor faced drastic reduction in his transaction costs of doing business when the leasing
policy for water bodies was changed at the instance of some actor in the [E. How well do actors in the IE
understand extant and potential institutions, their net welfare and productivity impacts and their backward and
forward linkages determines how much they can influence or manage them.

6. Path-dependence: According to North, institutional change is inherently incremental and path-dependent. It
invariably grows out of its context; transposing institutional models that have worked in other, different
contexts therefore seldom works in catalyzing institutional change. This has particular relevance to popular
institutional notions such as Integrated River Basin Management which have worked in highly formalized
water economies in recent years. It is doubtful if such models would work in the same way in the Indian
situation simply because by far the bulk of the Indian water economy is informal and outside the direct ambit of
the IE.

Conclusions

In conclusion:

« institutional analysis of water sector normally focuses on law, policy and administration, the three pillars
of water institutions; however, these constitute the /E; and the analysis can not be complete without
understanding the institutional arrangements, which represent the ‘rules in use’;

o institutional alternatives available to improve the functioning of a water economy depends critically on
the degree of its formalization; in informal water economies, the IE has limited sweep over water
transactions which are dominated by IA’s; as water economies formalize, the sweep of the IE expands to
encompass most or all of water transactions;

e India’s water economy today is at the level of informality that characterized many European water
economies in 18" century; as a result, strategies of institutional reform that would be appropriate for India
can not be what works in highly formalized water economies such as of Europe today;

e players in India’s IE must seek opportunities for improved performance of the water economy by
catalyzing productivity-enhancing reform in IA’s;

o India’s experience in doing this has been indifferent because reforms pursued have either low pay-offs or
high transaction costs or both;

e on the other hand, we have overlooked and failed to learn from large-scale spontaneous institutional
change which has enhanced welfare and productivity and reduced transaction costs;

Analyzing these issues suggests that induced institutional reform can succeed provided:

e itis instrumental to its participants rather than to the actors in the IE;

e it concentrates incentives in the bearer of the transaction costs;

o provides effective third-party enforcement of rules; failing which,

e it uses community consensus to create legitimacy and authority structure; and designs incentive structure
to entice entrepreneurs who will undertake activities with high pay-offs;

o IE has power to stimulate or impede institutional change; and

o institutional change is inherently incremental and context-dependent; transposing models of institutional
change that have worked in other, markedly different contexts, seldom work.
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Notes

" Formal and informal economies are a matter of elaborate study in institutional economics. Fiege (1990)
summarizes a variety of notions of informality deployed by different researchers. According to Weeks
(1975) cited in Fiege (1990, footnote 6), “The distinction between a formal and informal sector is based on
the organizational characteristics of exchange relationships and the position of economic activity vis-a-vis
the State. Basically, the formal sector includes government activity itself and those enterprises in the private
sector which are officially recognized, fostered, nurtured and regulated by the State.. Operations in the
informal sector are characterized by the absence of such benefits.”. According to Portes, Blitzer and Curtis
(1987 cited in Fiege 1990, foot note 6), “the informal sector can be defined as the sum total of income
generating activities outside the modern contractual relationships of production. According to Portes and
Saassen-Koo (1987 cited in Fiege 1990, foot note 6) in formal sector activities are ‘ not intrinsically illegal
but in which production and exchange escape legal regulation.” To most researchers, an informal economy
is marked by the ‘absence of official regulation’ or ‘official status’.

? North (2) defines the transaction sector as ‘that part of transactions that goes through the market and
therefore can be measured’ and according to North, rapid growth in the transaction sector is at the heart of
the transformation of a traditional economy into a modern one.

3 The survey estimated that approximately 36% of all rural households (which include farmers, farm laborers
and households dependent on off-farm livelihoods) used some means of irrigation. Of these, 13.3% (i.e. 37%
of irrigators) use their own source (well/tubewell), 15.3% (i.e., 42.5% of irrigators) used shared tubewells or
purchased water, and 12.1% (36% of irrigators) used government owned tubewell, canal or river. Less than
2% used locally managed irrigation source. 6.6% used more than one source which is why the percentages
fail to add up to 100. The survey also found that of 78990 households interviewed, 48% reported no
‘availability of community and government water resources in villages of their residence”; another 42%
reported the presence of community or government source but ‘without local management’. Only 10 % of
households reported living in villages with access to community or government water sources ‘with local
management’ by community or government or both (p 44). Only 23% of all households interviewed reported
depending for irrigation on a source ‘other than self-owned”; 30% using water for livestock rearing
reported dependence on a source ‘other than self-owned’.

* If recent accounts of the travails facing global water companies like Vivendi and Thames Water who are
forced to wind up even in these increasingly affluent east- Asian cities is any guide, we must conclude that
South Asian cities have a long way to go before they can afford water supply systems of European or North
American quality (see, The Economist, August 15-21, 2004).

> Societies often experience wide-ranging ideological or cultural upheavals during which customs, traditions,
mores and values undergo massive change. India’s Independence Movement—and the rise of Gandhian
ethos--marked one such phase in India’s history. On a smaller scale, the water harvesting movement in
Saurashtra under the inspiration of religious formations such as Swadhyaya Pariwar and

Swaminarayan Sampradaya too represent an L1 level change. Both these however have proved largely
transient; besides occasional lip service paid, Gandhian ethos and ideals no longer dominate Indian psyche
quite like they did during 1940’s; and Saurashtra’s water harvesting movement too is now energized by
Gujarat Government’s 60:40 scheme of government versus community contribution rather than the ideal of
self-help the religious leaders had inspired.

® A good example is Francis Corten’s work during the 1980’s on reorienting the irrigation bureaucracy.

7 A charismatic and energetic political or bureaucratic leader does often produce significant attitude and
behaviour change; however, these generally fail to last for long after the leader is removed from the scene. In
this sense, such change is not enduring.

¥ Anil Shah, an illustrious former bureaucrat from Government of Gujarat fondly tells the story about
Gujarat’s groundwater bill which was passed by the assembly in 1973. When the Chief Minister was
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required to sign it into the government gazette, he refused to do so because it required that every irrigation
well be registered. His curt response to Mr Shah was: “Can you imagine that as soon as this bill becomes a
law, every Talati (Village Level Revenue Official) will have one more means at his disposal to extract bribes
from farmers?” This is the reason why there are no takers for the draft Groundwater Bill that MoWR of Gol
has been tossing around to states since 1970.

’ The AP law tried harder to come to grips with rampant groundwater over-exploitation in Andhra Pradesh
by emphasizing the registration of wells and drilling agencies and stipulating punitive measures for non-
compliance.

' The 1987 Water Policy to Saleth (2004:29) is “..such a simple non-binding policy statement”.

""" Although the Network Reform program is a National Government program, the government contributes
only a part of the resources, the balance being contributed by the Village Committee. Just to give an
example, Guantun village in Yanjin country of Henan got a grant of Y 60,000 under this project for
infrastructure rehabilitation. To match this, the village contributed Y 60000 too; of this 60% came from the
funds from the village collective; and the remaining 40% were raised as farmer contributions by charging Y
80/person. All the power lines and other infrastructure was rehabilitated during recent years under this
national program. New meters were purchased by the township in bulk and installed in users’ homes on a
cost recovery basis. A system of monitoring meters was installed too.

"2 The village electrician’s reward system encourages him to exert pressures to achieve greater efficiency by
cutting line losses. In Dong Wang Nnu village in Ci county, in Hebei Province, the village committee’s
single large transformer which served both domestic and agricultural connections caused heavy line losses at
22-25%. Once the Network Reform Program began, he pressurized the VC to sell the old transformer to the
County Electricity Bureau and raise Y 10000 (partly by collecting a levy of Y 25/family and partly by a
contribution from the Village Development Fund) to get two new transformers, one for domestic connections
and the other for pumps. Since then, power losses have fallen to the permissible 12% here.

13 Saleth (2004: 30) asserts, “ ..most of the organizational reforms, including the promotion of basin-based
organizations observed in states such as Andhra Pradesh, Tamil Nadu, Orissa, and Uttar Pradesh were
introduced under different World Bank-funded projects.” It is equally clear that Andhra Pradesh’s irrigation
reforms proceeded at a hectic pace because a World Bank loan was able to kindle interest at all levels in new
resources available for maintenance work.

'*" And that too only when a mid-sized NGO invests years of effort and resources in organizing WUAs and
using means to reduce transaction costs that farmers on their own would normally not possess. Some of the
best known examples of successful PIM/IMT are Ozar on Waghad project in Nashik, Maharashtra, Dharoi in
North Gujarat, Pingot and a few more medium schemes in Bharuch district. The success of farmer
management in all these—and its beneficial impact-- is undisputed. In each of these, however, there was a
level of investment of motivation, skill, time, effort and money which is unlikely to be replicated on a large
scale. In catalyzing Ozar co-operatives, Bapu Upadhye and Bharat Kawale and their Samaj Pragati Kendra,
and senior researchers of SOPPEKOM invested years of effort to make PIM work (Paranjapye and Joy
2003). In Gujarat, between Aga Khan Rural Support Program and Development Support Centre, Anil Shah
and Apoorva Oza have invested at least 30 professional staff time to organize say 20- 30 thousand flow
irrigators in to functional WUAs. My intent is not to undermine this exceptional work but to suggest that no
government agency had the quality and scale of resources needed to implement an institutional intervention
that can sustainably raise the productivity of the 28-30 million ha of flow irrigated area in India over say 15
years.

"> Some random excerpts from Joseph (2001) based on his study of Malampuzha Project: “It is the CADA
officials who took the initiative in their formation and not the farmer groups. In most cases, membership fee
of Rs 5 was not paid by the farmers concerned; payment was made on their behalf by prospective office
bearers, or the potential contractors of field channel lining or the large farmers in the ayacut. ..86 percent (of
the BFAs) were formed in these two years (1986 and 1987) .. for making possible the utilization of funds..
.Only 57 CC meetings were held by the 8 Canal Committees during a span of 10 years..43 of them were held
without quorum and 35 with zero attendance of non-official members.. The level of knowledge .. about
CCs.. and there structure and functions is very low...”

' In a recent paper, Mansuri and Rao (2004) have reviewed a much larger body of evidence from several
sectors to assess the extent to which Community-based and community-driven development projects for
poverty alleviation and have concluded that these have not been particularly successful in targeting the poor;
they also concluded that there is no evidence to suggest that participatory elements and processes lead to
improved project outcomes and qualities; that community-based development is not necessarily empowering
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in practice; and ‘there is virtually no reliable evidence on community participation projects actually
increasing a community’s capacity for collective action.” (p. 31)

' Even in middle-income countries, huge inequalities in land holdings seem to have helped IMT. In the
Andean region of Colombia where IMT has succeeded, according to Ramirez and Vargas (1999), farmers
‘mostly grow crops oriented to the external markets, mainly banana and oil palm’; and while 66% of the
farms have 5 ha or less, 40.3% of the land is owned by 2.8% of large farmers owning 50 ha or more. In
South Africa, numerous Irrigation Boards —Water User Associations par excellence—have managed
irrigation systems successfully for long; but their members are all large white commercial farmers operating
highly successful citrus and wine orchards. In Turkey, 40% of the irrigated area was in 5-20 ha holdings with
a strong focus on high value commercial crops for export to Europe. Here in Turkey, it can be argued, IMT
succeeded because, as with South African Irrigation Boards, in many respects, there already was a 40-year
old tradition of farmer participation in the maintenance of the canal system through informal village level
organization. Equally, irrigation fees under self-management in Turkey was 2% or less of the value of
production per ha, 3.5% or less of total variable cost of cultivation and less than 6% of gross margin
(Svendsen and Gladys 1997).

'8 A large survey, which covered over 48,000 farming households throughout India during January-June
1998, suggested that over 66% of India’s Gross Cropped Area under 5 most important field crops (which
accounts for over 90% of the Gross Cropped Area) is irrigated; only a quarter of irrigated area is served by
government canals. Amongst other interesting things it suggests is that every fourth Indian farming
household likely owns a diesel or electric pump; and that area irrigated through groundwater markets is as
large as the area irrigated by all government canals (NSSO 1999).

' As North (1990) aptly notes, “If the highest rates of return in a society are to piracy, the organizations will
invest in knowledge and skills that will make them better pirates; if the pay offs are .. to increase
yroductivity, they will invest in skills and knowledge to achieve that objective.” (North 2).

® An IWMI —Tata study (Indu 2001) surveyed a sample of 14 such plants which served 4890 households.
RO water in 10 and 20 litre cans is delivered daily at the customer’s door step; charges are levied on an
annual basis (Rs 1500 for a 10 litre can daily; Rs 2500 for a 20 litre can). Plant capacities vary from 500-
2000 litres/hour. In addition, most plants also retail RO water in pouches at bus-stands, railway stations and
crossings, market places. Consumers of pouches are typically low income buyers; retailers are also poor
youth working on commission. In sum, this institution serves a demand by transforming 800-2000 ppm TDS
water to 150-300 ppm TDS water and fluoride levels reduced to 0.25-0.5 mg/litre. People had no way to
ascertain the quality; but 60 customers surveyed by Indu (2004) asserted that RO water taste was distinct.
Many also claimed relief in pain from skeletal fluorosis after taking to RO water.

*! Registering a co-operative itself meant great hassle and cost in time and money. The policy also required
that 2/3" of the command area farmers submit a written no-objection declaration for the transfer; past
defaulters on water fees must first pay up their dues. In addition, several conditions were specified the
violation of any of which would qualify the Government to take back the tubewell.

*? Transformation cost would include the cost of labour and material in making a lined sub-minor and field
channels plus the cost of acquiring land. Transaction cost would basically involve persuading farmers to give
up their land for making channels and to give right of way to carry water to down-stream farmers.

** This has much to do with their histories. For 2000 years, right until 1911, China has been a unified, tightly-
governed state through a large, organized bureaucracy that ensured respect for law and the authority of the
state. The seeds of an organized bureaucracy in China were sown in BC 250 by Qinshi Huangdi, its first
Emperor. Starting from the present day Shaanxi, Huangdi—who ruled for all of 11 years-- unified numerous
feuding kingdoms in what is today’s China (or most of it) and created a legalist political system of governing
his subjects as an ‘austere totalitarian society in which everyone informed on each other.” (Becker 2000).
This, in its essentials, has survived to date. He created a single currency, nationalized all land and natural
resources, standardized weights and measures, gave China a single script with 3000 characters and produced
homogeneity in people’s thought by destroying all books apart from legalist works and rallied society around
the common goal of creating a ‘rich and powerful country’. The empire created by Huangdi was overthrown
by a succession of dynasties starting with the Han who fought to recreate the old kingdoms. However, until
well into the 20™ century, China retained the tradition of a unified state with a centralized bureaucracy, the
penal code and the Legalist political system espoused by Huangdi. In contrast, never in the history of South
Asia have ordinary citizens been subjected to a unified system of governance for a sustained period of time.
A major reason probably is that except for brief periods—when regents like Asoka, Harshawardhan, Akbar
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ruled huge empires— what are now India, Pakistan, Bangladesh, Sri Lanka and Nepal were ruled over by
numerous kings through feudal chiefs and overlords constantly engaged in internecine strife. Indeed,
plundering neighboring states was the principal source of revenue of many a South Asian ruler. These
regions came under unified administration only during the Colonial period which created a bureaucracy as an
instrument of governance.

* This is put into bold relief in a new, unpublished case study of traditional community management
institution in Mudiyanur tank in a system of 10 tanks in Uthanur watershed in Kolar district (Reddy,
Hiremath and Mohammad 2004). Despite sweeping socio-economic changes in its surround during recent
decades, as if stuck in a time-warp, the management institution of this 1200 year old tank has still retained
many of its traditional features. Its striking aspect is the fine distinction between the specialized governance
role of the caste-based ‘Council of Elders’ (CoE), the community organization responsible to oversee general
administration of all 7 villages sharing the tank and the role of neerkatti’s (water managers) and Thooti’s
(village guards)-- as management-agents of the Council of Elders. Most routine aspects of decision making is
taken care of by inherited rules and norms that result in ‘well-established patterns of behaviour’ such as on
crop choice, time of opening the sluice under different rainfall regimes, payments to be made to neerakatti’s
and labour contribution in maintaining supply channels. The role of the neerakatti’s is to execute these
routine tasks on behalf of the CoE; and his reward is a piece of cultivable, inheritable inam land in the
command and 10 bundles of hay with grains per each of the 250 odd roughly equal pieces of ayacut land
cultivated. The CoE gets into the act only when conflict-mediation goes beyond the authority vested in the
neerakatti or when circumstances arise that require responding to a new discontinuity. Recently, as water
inflow into the tank has steadily declined, the CoE decided to disallow sugarcane 20 years ago or more
recently to make a new rule that divided the 240 acreas of ayacut into 3 parts and irrigate one part per year in
annual turns. Helping the CoE to decide if water available can support the irrigation of a summer crop,
orderly distribution of water in the ayacut without any intervention from farmers, deciding the amount of
irrigation to be given at different stages of crop growth, undertaking repairs and maintenance of sluice
(himself) and canals and supply channels by mobilizing labor from member are amongst the tasks performed
by the neerkatti. Cleaning of distributaries is done by farmer/s benefiting from them; however, main canals
never get cleaned of weed and silt unless the neerkatti summons all farmers to work on it on a fixed day. All
in all, in the smooth management of the tank, the neerakatti plays the pivotal management role; he is the
operating system of the institution; the CoE, mostly invisible and unobtrusive, vest in him the authority and
sanction to play that role on behalf of all the members. A tank management institution without CoE or the
neerakatti would be a far lesser institution.

* In Vadodara district, several leases given to fishing contractors were withdrawn because the communities
rejected the contractors. In one case, for instance, the contractor used dead animals as manure, a practice that
offended the community. In another, the chemical fertilizers used by the contractor ended up in a drinking
water well in the tank foreshore; when it found out, the village refused to renew the lease. Such aberrations
would not occur if the contractor had to obtain the legitimacy and sanction of the community to operate.
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Current reforms and their implications for rural water management
in Tanzania

Ibrahim H. Juma and Faustin P. Maganga

Tanzania is at an advanced stage of drafting a new legal framework for water resources management, aimed
at attaining the objectives of the National Water Policy of 2002. Three separate pieces of legislation will
result from the proposed legal framework to cover water resources management, rural water supply and
urban water supply and sewerage. This paper discusses the government’s efforts in trying to fix property
regimes and formalizing informal arrangements related to the use of water resources. The paper traces
historically the process of formalising customary laws, then presents four case studies that display
interactions between traditional water management systems and the modern, formal systems. The paper also
contains a discussion of the proposed policy and legal changes focusing on the extent to which the proposed
legislative dispensation will protect the existing traditional or customary water rights. It is argued that,
despite the early initiatives at providing space for the growth of customary law, the legal system pertaining
in Tanzania today is tilted more in favour of formal than informal systems.

Keywords: water rights, water tenure, legal pluralism, conflict, integrated water resources management,
Tanzania

Introduction

Tanzania is currently at an advanced stage of drafting a new legal framework for water resources management.

The new legislation is aimed at attaining the objectives of the National Water Policy of 2002 (URT, 2002). This

policy aims to develop a comprehensive framework for sustainable development and management of the

nation’s water resources including:

o the introduction of cost sharing and beneficiary participation in planning, construction, operation and
maintenance of community-based domestic water supply schemes; and

e a composition of three sub-sectors, one of which is Water Resources Management which would aim to
provide a comprehensive framework for promoting optimal, sustainable and equitable development and
use of water resources for the benefit of all.

For water resources management the policy envisages that:

o water allocation shall be prioritised for human needs (adequate quantity and acceptable quality) and for
environmental protection (environmental flows);

e a sound information and knowledge base including both data on surface and groundwater, social and
economic data shall be established;

o fees and government subvention will finance water resources management. The fee system includes a fee
for conservation; and

e use of technical, economic, administrative and legal instruments will be enhanced. Proposed economic
instruments include water pricing, charges and penalties.

This paper discusses the government’s efforts in trying to fix property regimes and formalizing informal

arrangements related to the use of water resources. In Tanzania different customary arrangements for water

development, use, and management have been studied and documented in-depth (see Maganga and Juma 2000;

Boesen et al 1999). According to these studies, its is possible to distinguish four different ways of

conceptualising customary law, as follows:

e ‘tribal’ customary laws of specific ethnic groups;

e ‘formal’ customary law which is recognised in courts of law;

e customary law as it was enforced by traditional authorities (e.g. chiefs, headmen); and (this system was
severely undermined by the abolition of chieftaincy in 1962); and
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o living customary law - current people’s customs and practices presently, and the principles underlying
these practices. It is this ‘living customary law’ that has invariably been described as informal. It includes
aspects of customary law, statutory provision and day to day practice of a community concerned.

The paper traces historically the process of formalising customary laws; then presents four case studies that
display interactions between traditional water management systems and the modern, formal systems. The
paper also contains a discussion of the proposed policy and legal changes, focusing on the extent to which
the proposed legislative dispensation will protect the existing traditional, or customary water rights. It is
argued that, despite the early initiatives at providing space for the growth of customary law, the legal system
pertaining in Tanzania today is tilted more in favour of formal than informal systems. While narrowing down
to identification of customary/traditional water laws, the paper looks at other areas where customary laws
have come out very clearly. Customary land tenures are examples of areas where customary law has received
more coverage by case law, statutory intervention and academic writings. The wider coverage in land matters
provides some good insights of problems which are likely to face the articulation of customary water laws.
Unlike customary land laws, customary water laws have not under the current legal framework received
statutory and judicial recognition. So experience of customary laws over land is used to project the texture of
the customary water laws if courts and parliament intervene. Parliament will indeed intervene to define
customary water laws if the circulating drafts of the proposed water laws are passed into law. Section 2 of
the proposed draft Bill on Water Resources Management defines ‘customary water rights’ to mean the rights
and practices in relation to water resources that have been practised by communities or individuals since time
immemorial in the belief that they create binding rights and obligations.

Towards formalisation of customary law

The early years of independence found a number of African countries facing the challenge of trying to define
the place and position of customary law, while at the same time building modern nation states. A series of
conferences were conducted to chart out the future of customary and Islamic law within the emerging legal
systems of these independent African states. The idea was to allow customary law to organically grow within
the legal systems of the emerging states, and then for it to be absorbed into mainstream laws (formal). These
ground-breaking conferences discussed the contemporary definition and ambit of customary law in Africa; their
respective place in the legal systems; the policy that should be adopted regarding uniformity of customary law
in newly independent Africa countries; the problems of how to ascertain and record Islamic and customary
laws and the conflicts of laws'. Subsequent to the London Conference another conference was held in Dar es
Salaam from 9-19 September 1963 to consider matters touching upon both Islamic law and customary law. In
particular the conference considered two main questions: the future of the local courts; and the place of
customary law in the modern African legal systems (Rubin and Cotran, 1971).

In 1961, the Legislative Council enacted the Judicature and Application of Laws Ordinance (JALO), to provide
for a general framework for the growth and development of customary law in Tanzania. This piece of
legislation provides a helpful guide on the extent to which customary law is accepted as one of the sources of
applicable laws. The Ordinance is very clear that customary laws and Islamic laws cannot apply over areas
covered by written laws. This confirms the predominance of the formal-written over informal unwritten laws,
implying that Islamic and customary law do not apply over areas where an Act of Parliament make provisions.
The legislation gave customary laws a very general formal recognition, setting strict parameters within which
customary law could later grow and develop. According to JALO, customary law may only apply over matters
of a civil nature and does not extend to cover criminal matters. Second, in order for customary law to apply it
should be between members of a community in which rules of customary law relevant to the matter are
established. Hence, statutory law courts could not apply any rule or practice of customary law, which is
abolished, prohibited, punishable, declared unlawful or expressly or impliedly superseded by any written law.

Under the statutory scheme provided by the Judicature and Application of Laws Ordinance 1961, customary
laws were to grow under the ambit of district councils. Apart from a few District Councils who formalized
customary laws of inheritance, custody of children and affiliation, no district council has used this avenue to
organically formalize customary water laws. The potential within the district councils to formalize local
customary water laws have not been employed.
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Interactions between traditional and modern water management systems

The four case studies below illustrate how formal and informal institutions inter-play in water resource use and
management.

Box 1. The Taiko clan vs other Landanai villagers

Landanai village is situated in Naberera Ward, Simanijiro District in Manyara Region, in the Pangani Basin. The Maasai clan of Taiko
Muna Mamasila applied for a water right to control water from Landanai springs. Development of the springs is traced historically to
the German period of rule during the early part of the 20th century,. Later a Greek known as George renovated the springs and even
later the Roman Catholic Church renovated the scheme on behalf of the community and the village government. Canals had already
been built to collect and convey water from the springs to cattle troughs. Over the years the members of the Taiko clan repaired the
scheme. Members of the clan claim that payment for the development of the scheme was made by contributing their livestock to pay
for the maintenance of the scheme.

However, it was also alleged that the Landanai water scheme has also been maintained frequently by other Landanai villagers, apart
from the Taiko clan. The villagers rely upon the scheme for their water needs. Officers of the Pangani Water Basin were of the strong
view that it could not in the circumstances allow one clan alone to apply for a water right over the springs. The Basin was wary of
possible conflicts likely to result from an exclusive grant of a water right. Already there were claims that some villagers had been
beaten for using the water. Therefore, the Simanijiro District Executive Director was advised to block that granting a Water Right to
one clan alone since it would exacerbate conflict within the community.

The Pangani Basin Water Office recommended that Landanai village government and village assembly (involving all villagers) should
be convened in February 2004 to decide who should apply for water right over Landanai springs. A delegation from the Pangani
Basin Water Board and Central Water Board (Dar es Salaam) attended the first village government meeting. The delegation took
time to explain the procedure to be followed by those applying for water rights. The meeting recommended to the village assembly
held the next day that the village should form a committee of users of Landanai water springs who should apply for the water right. It
was recommended that this Committee be made up of: 4 members drawn from Taiko clan; two members from other pastoralist clans,
and 4 members drawn from the agricultural communities resident in Landanai village. It was agreed that amongst the committee
members there should be at least two women drawn from pastoralists and agricultural communities. Between 200 and 300 villagers
attended the village assembly meeting. The assembly agreed with the recommendations of the village government. The Committee
was mandated to work under Landanai Village government for three years.

The case study of Landanai village (Box 1) illustrates how Maasai customary water law contended with the
mainstream statutory framework. The mainstream package of law and institutions here includes statutory
provisions and resulting institutions like the Basin Water Board, village governments and district and
regional administrative structures. The Lanandai case provides an example of how an application by a clan
for water right could not be sustained against the wider interests of the village and other customary water
users. A traditional body with partial control over a water source, wanted to use the modern system of water
rights to reinforce its hold over the source

Potkanski (1994) contains a succinct description of Maasai traditions related to water management.
Traditionally, amongst the Maasai, access to water for domestic use is freely granted to all on request. The need
for ownership of water sources only makes sense in the dry season, when there is a relative shortage throughout
‘Maasailand’. All water sources in ‘Maasailand’ are either collectively owned, or are individual property.
Neither the collective nor individual categories of ownership have a distinct name in the Maa language. Instead,
they are given locality names, and their status is known to all. Water sources with a relatively small output
(‘standing water’) include the wells and small springs with relatively short streams of a few meters which end
up at cattle-troughs. These are individually owned. The large water sources (‘flowing water’) are the longer
streams and rivers, which are collectively owned. For the Maasai, this division is ideologically grounded and
comes from their model of the world. According to them, flowing water has been created by God for all
Maasai, and cannot be owned by an individual person. It is a common resource, governed by the principles of
common property management. Sources of standing water are the property of those who dug them if it is a
well, or first discovered them if it is a spring. Rights to this water pass to a man’s heirs, following the rule of
primogeniture. However, the Lanandai case shows how the Taiko clan wanted to go beyond these Maasai
traditions.
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The response by the Pangani Basin Water Office and the government illustrate how application of mainstream
laws may facilitate equitable conflict management in communities with multiplicity of customary systems. This
intervention helped to avert a possible conflict between the Taiko clan and the rest of the villagers in Landanai.

Box 2. Ndung’u Irrigation Project vs Pare customary law

The village of Ndung'u is situated in the local government Ward of Ndung’'u of Same Distric in Pangani Basin. The village is part of
the Same District Council. It is a traditional village of the Wapare people, although there are also other tribes like the Sambaa, and
Maasai pastoralists. The village enjoys year round irrigation water from a number of rivers and streams which is used by around
2000 villagers. Paddy is grown twice a year. .

Traditionally, land in Ndung'u was owned under customary arrangements, including in the areas covered by the irrigation project.
There are several cases of customary owners leasing their irrigated blocks to others. Conflicts over land between owners and
outsiders were almost non-existent because ownership was in accordance with customary arrangements which were well
established and respected. Conflicts over land were restricted to relatives competing over inherited parcels or tenants failing to
comply with applicable agreements. These conflicts were referred to traditional bodies known as kitala.

Following the penetration of statutory laws, projects and other institutions, land disputes are now referred to the irrigation project
Tribunal). A new hybrid of the customary system with a strong dose of mainstream values is in place. This hybrid came in the form of
the subsidiary legislation made by the Same District Council under Local Government (District Authorities) Act, 1982to regulate
irrigation agriculture in Ndungu area of Same district (Same District Council, 1994) The by-laws cover the Mkomazi river valley area
of Ndungu designated as a project area for purposes of agricultural development. Mkomazi river is a controlled water source under
the Water Utilisation (Control and Regulation) Act, 1974.

Ndung'u Irrigation project extracts water from Mkomazi river under a water right issued by the Pangani River Basin. The project has
taken over the control over a number of facilities that were constructed over land and water sources occupied and used under
customary law of the Wapare people. Existing land and water tenure system were as a result of the project divided into blocks
forming (i) main and secondary drains from Mkomazi river and their related structures; (ii) main and secondary irrigation canals,
intake weir, water gates and other related structures; (iii) tertiary irrigation canals and drains; (iv) flood dikes, gates and other
installations for prevention of flood, (v) water course and their related structures, and (vi) trunk road, main and secondary farm road,
warehouse, residential quarters and any utility designated for residential or infrastructural purposes. The irrigation project also spelt
the end of traditional water and land management systems. The district council established a project office responsible for the
running and maintenance of the irrigation project. It must be observed that the project retained to certain extent traditional system,
because each irrigation block elects its own leaders and committees, and these leaders are mostly drawn from those families, which
in the past exercised control over water and land management.

There is in place also an Executive Committee of the project assisting the Council. This Committee is composed of District (i)
Commissioner or his representative; (ii) District Director or his representative; (iii) Chairman of the Same District Council; (iv)
Chairman to the standing committee on economic affairs of the Same District Council; (v) two councillors from the project area; (vi)
two prominent farmers nominated by project beneficiaries (defined to mean any person or community holding any agricultural land
within the project area). Functions of the executive committee have obviously taken over those which customary organs would
exercise. The committee enjoys overall oversight of the project. It discusses, reviews and approves- (i) past performance of the
project office and the water user’s group operating in tertiary blocks; (ii) annual programmes for the operation and maintenance of the
project; (ii) expenditures and budget, on the running of the project office. Other activities of the Committee include approval of the
appointment of the project Manager, and determination of the amount of water charges to be imposed on the project beneficiaries.
Project beneficiaries have formed two Water Users’s assemblies for the Ndungu and Misufini areas. Each of the two assemblies
elects a chairman, a secretary and an accountant. Assemblies meet at least once every year to discuss irrigation plans and methods.
The assemblies also meet to supervise, direct or otherwise coordinate activities of Water Users’ Groups. Assemblies designate
methods of imposition and collection of water charges. Water Users’ Groups, operating at the level of tertiary blocks execute orders
and instructions flowing from project office. These groups are described as terminal organs of the project office. The groups are
ultimately required to ensure proper operation and maintenance of the terminal project facilities. These groups decide on the water
distribution plan within their respective tertiary blocks. Water Users’ Groups settle disputes arising among members of the group and
take care of water distribution within tertiary blocks.

There is no doubt that implementation of the irrigation project as illustrated in Box 2 has completely changed
the pre-existing customary tenures in Ndung’u. The limited space for the application of customary water and
land laws is closely related to the increasing power of the District Council. The Council is vested with a lot of
power over the organization and administration of the project office. The day-to-day activities of the project
office are under a Project Manager who remains answerable to the Council.

Despite delegation of powers to the level of Water Users’ Assemblies and Water Users’ Groups, project
beneficiaries are subject to control from both the District Council and the project office. The project office may
for instance change or vary the irrigation schedules according to weather conditions. The district council may
impose water charges upon beneficiaries in consideration for the use of project facilities and irrigation water.
Project beneficiaries are not allowed to alter the form and nature of the agricultural land without written
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approval of the district council. Again, the project manager, members of executive committee and any person
authorized by the district council may without prior notice enter any land of a project beneficiary for the
purpose of surveying and inspecting operations and maintenance of the project facilities and conditions of
agricultural land. Project beneficiaries are required to sell to the Primary society allocated in the project the
products from their agricultural land. By-laws have also taken over the place of punishments existing under
customary laws. By laws prohibit tenant farming within the project areas. All agricultural land is to be
cultivated and managed by project beneficiaries only. This prohibition does not cover hiring of temporary
labour on parcels of land.

Hence, it can be concluded that unless development projects specifically engage with customary law, they are
likely to marginalize and replace it. We have noted how the project Executive Committee has taken over
functions which were previously exercised by customary organs. The composition of the Committee, including
the ‘two prominent farmers nominated by project beneficiaries’ may exclude poor farmers and women. The
repercussions of this could be negative for marginalized villagers who are not well placed to capture the
benefits of the project.

Box 3. Formal water rights vs multiple uses of irrigation water

Festo Magidanga was fishing in a canal to which NAFCO_Mbarali Farm had water rights and he was arrested and charged at the
Rujewa Primary Court (NAFCO-Mbarali vs Festo Magidanga Criminal Case No. 162/ 1998). NAFCO-Mbarali State Farm accused
Festo Magidanga of Criminal Trespass, contrary to section 299 of the Penal Code, which creates an offence of unlawful entering into
or upon property in the possession of another with intent to commit an offence or to intimidate, insult or annoy any person in
possession of such property; or having lawfully entered into or upon property unlawfully remains there with intent thereby to
intimidate, insult or annoy any such person, or with intent to commit any offence. It was stated in court that Magidanga had blocked
the flow of water in order to fish. Luckily for him, the officials of the State Farm failed to appear in court to give evidence against him,
and he was released under Section 32 (1) of the Magistrates’ Courts Act, 1984. Nevertheless, he had tasted the turmoil of police
arrest and harassment by the law-enforcement state apparatus.

The government established the Basin Water Boards and Offices in order to manage water utilisation by
different users, i.e. to allocate water rights; legalise, grant, modify and control water abstractions; protect the
existing water rights and take to court defaulters of the Water Utilisation (Control and Regulation) Act, 1974.
In many cases however, the formal statutory systems ignore multiple water usage of water which is allocated
for a specific purpose (e.g. irrigation). The example in Box 3, which was first cited in Maganga and Juma
(2000), illustrates a problem which is faced by many villagers who find it unacceptable not to utilise water
passing near their premises simply because other people or institutions hold water rights.

In the case in Box 4, which was also reported in Maganga et al (2004), Simon Dangala first uses customary
arrangement to obtain water for irrigation. However, he switches to statutory arrangements of applying for
Right of Occupancy, when he sees that he could take advantage of this system for personal benefit, even
though he ends up creating conflict and tension within the community.

The proposed water law seeks to define and integrate customary water law within the statutory systems. This
is to be done through recognition by registration of customary water rights. The case studies provide a
number of lessons to law reformers. The cases bring out some of the problems likely to be faced when
customary water law is recognised as part of the mainstream Tanzania. We can draw a lesson that prevailing
systems of customary water law involves not just utilisation of water but is closely linked to other external
factors like markets for local products, injection of external capital (like irrigation), prevailing inheritance,
legal system (system of local governance) and availability of mainstream courts operating outside the control
of customary law institutions. All these impact on the texture of customary water law. The case studies also
illustrate the huge diversity amongst customary water laws even within the same district. Law reformers will
have to contend with this diversity and conflicting interests and how it will affect the basin-wide water
resources management. Apart from traditional leaders who enjoy local respect law reformers will have to
visualise how these will work with local government laws and institutions, all within the water basins.
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Box 4. Searching for justice from statutory organs

In 1969 Simon Dangala in collaboration with 5 other villagers started the Manyenga irrigation canal. They invited other villagers to
join in, and soon the canal had a membership of 36 villagers, most of them cultivating rice. As the membership grew, tensions started
emerging among them, especially regarding maintenance of the canal, and competition over scarce water. All the other villagers
who started the canal have since died. In 1997 SD (who actually lives in another village, Mawindi), applied for and got a 33-year
Right of Occupancy for 59 acres of land on the upstream of the canal, creating tensions with villagers who depended on the canal
downstream. SD did not have the ability to cultivate all the 59 acres, cultivating only about 4-5 acres, and renting the rest for between
T. shs 15,000/= and T.shs 20,000/= per acre. The Rufiji Basin Water Board encouraged the villagers to form a Water Users
Assaociation in order to benefit from a World Bank-assisted Smallholder Irrigation Project. In 1998 the villagers applied for Water Right
for their Association, but SD objected, since the canal passed through his land. He demanded a “compensation” of T. shs 150,000/=
for his efforts in maintaining the canal since 1969, before he could allow the canal to pass through “his land”.

In 2001, SD filed a civil case before Rujewa Primary Court, alleging that Adriano and Ayubu had encroached and trespassed into his
duly registered canal by building bricks (Simon Dangala vs AdrianoTandika and Ayubu Kanyamala Civil Case 38 of 2001, Rujewa
Primary Court). The canal in question was registered in Dangala’s name and given number RBWO 96. He traced his ownership to
the canal to a 1997 letter from the Rufiji Basin Office. The letter urged him to pay for the Water Right before 1st June 1998, and on
14th October 1998 he was given the Water Right, stipulating terms and conditions for his use of water. The complainant claimed that
after getting the water Right he built a canal in 1999 by engaging the services of paid casual labourers. On 19th October 2001 while
returning from his farms he found the respondents constructing a canal to draw water from the source, through his farms SD denied
that he was a member of the Irrigation Association of Manyenga “A”. Adriano Tandika told the Primary Court that he farmed at
Manyenga, although he was not a resident of the village. He only used the Manyenga “A” by virtue of being a member of the
Irrigation Association of Manyenga “A”, which he joined in 1997. He alleged that when he joined the canal membership, it was under
the leadership of SD. The canal broke down in 1997, and Adriano joined in the canal repair, and he rose to the position of Assistant
Secretary in the Irrigation Association. He further testified that, in 1998 misunderstandings arose when SD demanded and was given
Tshs 150,000/= for his role in the founding of the canal. Adriano further contended that SD’s Water Right was RBWO 96, whereas
the canal they were building had 200 registered members, with a Water Right RBWO 102. The Primary Court, comprising of the
Primary Court Magistrate and two Court Assessors visited the canal in dispute. The court found that SD had no claim over the
registered canal RBWO 102, which the two respondents were building. In addition, the Primary Court noted that SD’s Water Right
(RBWO 96), had been revoked by the Rufiji Basin Water Office. SD lost his case and was ordered to pay the cost incurred by the two
respondents. SD appealed to the District Court (Simon Dangala vs Ayubu Kanyamala and Adrian Tandika, Civil Appeal No. 2/ 2001).
The District Court dismissed SD’s appeal and noted that (a) The two respondents were given ownership of water registered as
RBWO 102 as formal owners of Manyenga “A” Irrigators Association (b) Though it is true SD built the canal of Manyenga “A”, he was
compensated for the labour and costs he incurred.

Highlights and implications of proposed water reforms

The National Water Policy (2002) has not yet been incorporated into legislation. Water resources management
in Tanzania is still governed by the Water Utilisation (Control and Regulation) Act No. 42 of 1974, which
relates to the administration of granting of rights to water users. The regulations provide in detail for the
granting of water rights, and determine water use fees for various water uses.

The new water policy proposed a number of measures, which may have an impact on prevailing customary
water laws including:

Formation of Sub-Catchment/Sub-Basin Boards

The policy recognises that the extensive size of current water basins makes management of water resources
at this scale a difficult task. The policy recommends the formation of sub-boards or sub-committees of water
boards. These will be made up of representatives of public bodies, institutions and water users’ associations
in the area of the sub-catchment/committees of the board. Customary and traditional institutions are barely
considered or mentioned. Even if traditional water management is incorporated, the functions of the sub-
catchment/committees are likely to be more formal to include close management of the preparation and
implementation of water use plans and resolution of any local water conflicts.

Involvement of district level water organs

The policy recommends close involvement of district councils and local government authorities in basin
water boards and sub-catchment boards. These organs will offer expert advice to water users, protect natural
resources of the village and Wards, make water resources management by-laws, and assist in resolution of
disputes — hence, the district level organs will be part and parcel of the formal water resources management
structure.
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Involvement of Water Users’ Associations and community level organs

The policy recommends the continuation of the current formal water users’ associations. These groups will
be formalized to include smallholder or small-scale users such as irrigation or furrow committees. According
to URT (2002) these associations are regarded as the lowest levels of water resource management with the
following responsibilities:

o management of water use from water rights

e preparation of water utilisation plans

o enforcement of the law

¢ pollution control and protection of water sources

o resolve local water conflicts

o collect data.

Among many important elements in the proposed water legislation is the charging for water and financing of
water management, which has challenged by some recent commentators (van Koppen et al. 2004). The
current water fee charges distinguishes between the domestic, economic and institutional users, and the
amounts to be paid differ according to whether the application is for:

o water for domestic/livestock/ small scale irrigation/ fish farming;

o water for large-scale irrigation;

o water for economic use for domestic/livestock/ fish farming;

o water for irrigation and an economic activity;

e power royalty fees

o water for industrial uses

o Water for institutional/ regional centre and

o Water for mining activities.

Three separate pieces of legislation will result from the proposed legal framework to cover water resources
management (URT 2004a), rural water supply (URT 2004b) and urban water supply and sewerage (URT
2004c). One important question for customary water law is whether the proposed pieces of legislation will
enhance the place and position of customary law. This paper contends that new laws will not usher in any
shift of the position and place of customary water law. The mainstream policies and laws will continue to
regard customary laws as a transient system expected to die out. Because new statutory provisions will not
reach out to all areas of the society, customary water laws of the various communities will continue to be
resilient and policy makers will continue to contend with these laws where statutory laws have not reached.

We have noted that the proposed draft Bill on Water Resources Management will define ‘customary water
rights’ to mean the rights and practices in relation to water resources that have been practised by
communities or individuals since time immemorial in the belief that they create binding rights and
obligations. Section 21 will take a step further to provide that customary rights held by any person or
community in a watercourse shall be entitled to recognition and shall in every respect be of equal status and
effect to a granted water right

When enacted, Water Resources Management will apply over all areas of Tanzania without regard to
whether they are rural or urban. Apart from recognition, holders of customary water rights may apply to be
recorded by a Basin Water Officer in favour of an individual, a family, a group of two or more individuals
whether or not are associated together under any law - Sections 21 and 22 will allow any person, family unit,
a group of persons recognised as such under customary law or who have formed themselves together as an
association, cooperative society or as any other body recognised by any law which permits that body to be
formed, to apply to the Basin Water Officer for grant of a water use permit. Customary water rights will also
enjoy the following recognition:

o indefinite duration, although the water officer may set a duration upon the recording of such rights;

o governed by customary law in respect of any dealings, between persons using the water body within the

authority or body having jurisdiction over the water resource or facility

Under the proposed changes, customary water rights may be subject to a premium or an annual payment,
which may be varied from time to time. The new law will adopt the strategies of registrations and
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recognition of associations of individuals under customary water laws. It is only after the operation of the
proposed law would we know whether definitions and recognitions of customary water law would remove
the tenuous state of customary rights to water. We should bear in mind that formal recognition of customary
water rights occurs within the context of the statutory provisions conferring all property over water to the
state.

The strategy vesting in the state all property over water in the country will continue to operate under the new
pieces of legislation. This strategy can potentially be used to require the formalisation of traditional water
abstractions. By legislating that “all property over waters in Tanzania belongs to the Republic” it means that
access to various types of water can only be had through the procedures provided for under mainstream laws.
Mainstream laws today exert control over customary water abstractions through the strategy of designation
of certain rivers, streams, lakes and water sources to be controlled. Declaration is a water use control
mechanism that can force customary systems into the mainstream

Customary land tenures have had a longer experience with mainstream attempts at their formalisations than
customary water laws. Since the amendment of Land Ordinance of 1923 in 1928, formal land laws have on
print recognised the existence of customary tenures. But reality in practice has left the position of these
customary land laws tenuous, weak, and fragile and not fully substantiated. Any attempt at formalisation of
customary water laws should have regard to the experience of formalisation of customary land tenures.

Insights from customary land tenure

The formalisation process of water rights can draw a number of lessons from the more articulated processes
relating to land. Customary tenures have received clearer recognition in land laws than in water laws of
Tanzania. Customary land tenures have been recognised by the repealed Land Ordinance of 1920s and also
the current Land Act and Village Land Acts of 1999.

The Land Act and Village Land Acts have both made attempts to define customary land tenures away from
any ethnic/tribal group. In his recent paper on customary tenure, Fimbo (2004) illustrates some of the
strategies that mainstream statutory provisions use to formalize customary tenures. This formalization
strategy is described as aimed “to ensure that existing (customary) rights in and recognized long standing
occupation or use are clarified and secured by law.” Fimbo points out that the Village Land Act (1999) uses
the expressions “customary tenure,” “deemed right of occupancy” and “customary right of occupancy” to
secure existing and longstanding use over lands. Recent developments within land law indicate the desire of
policy makers (through new statutory organs) to define customary laws away from ethnic traditions and grant
formal customary tenures over land. “Customary right of occupancy” is for example under the Village Land
Act 1999 granted to an applicant by a village council. Whereas a “deemed right of occupancy” refers to the
land title of an indigene, that is to say the title of a Tanzanian citizen of African descent or a community of
Tanzanian citizens of African descent using or occupying land under and in accordance with customary law.

Fimbo (2004) can discern from statutory provisions that generally customary tenures apply to all land
whenever African communities have settled except in areas specifically excluded by legislation. Thus,
though existence of customary tenure is now in terms of the Village Land Act, 1999 firmly rooted in the in
game reserves, forest reserves, national parks and preserved areas, relevant formal authorities which retain
power to regulate land use in those areas.

In safeguarding existing water rights of poor and marginalized villagers, the water sector could follow the
same provisions as those which have guided the protection of customary land rights. However, it seems the
policy makers in the water sector have been inspired by the neo-liberal principles that prevailed in the 1990s,
which link everything to the individual rather than the community.
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Alternatives to formal property rights

The debate about the role of property rights in natural resources management has recently come to the fore,
thanks to De Soto’s treatise on why capitalism triumphs in the West and fails everywhere else (De Soto
2000). According to him, up to 4 billion people are effectively excluded from participation in the global
economy because their property rights are not recognized. They are thus deprived of legal identification, and
the forms of business that are necessary to enter the global market place. However, while some people see
the legalization of property rights as a vital step in the transformation of the informal economy and reduction
of poverty, other scholars have raised doubting voices (e.g. Mathieu 2002; Mwangi, 2003; and Mwangi,
2004).

In the obsession with formalization and privatisation of property rights, it is often forgotten that in most rural
areas of Sub-Saharan Africa, common property farmland, water, pastures and other resources often provide
social security and substitute for missing insurance markets. People tend to forget that resources under
common property can serve vital economic functions that individual property cannot. Not only may common
property display lower transaction costs compared to private property under certain circumstances common
property resources’ role as insurance substitute often depend on secure and easy access to geographically
dispersed resources. This is the case for management of resources where yields fluctuate widely across time
and space. Herders in the arid and semi-arid tropics thus rely on common property to a very large extent
because of the large spatial variability in rainfall, water and pasture, which makes it crucial to have access to
very large areas. Thus, scholars such as Heltberg (2001) have argued that, “common property systems
deserve respect for their management, equity and insurance functions. Policymakers should refrain from
undermining common property systems, and should consider providing them with legal recognition and
other forms of support”. This paper explores both sides of the debate and recommend where formalization
and privatisation may be appropriate, and where common property management may still be maintained. In
discussing the process of formalisation of water rights in Tanzania, the following issues may draw immediate
interest:

o the performance of private property regimes in relation to other property regimes (state, communal,

open-access); and
o the implications of formalization and individualization of property rights for vulnerable groups.

While there is no doubt about the fundamental role played by formal property rights in shaping how people
manage natural resources, the literature on legal pluralism has cautioned against static definitions of property
rights. As it was noted by Meinzen-Dick and Pradhan (2001), policymakers are often influenced by
approaches to property rights which regard these rights as unitary and fixed, rather than diverse and
changing. This is the case in countries like Tanzania, where the government, prompted by increasing
pressure on land and water resources, has been busy trying to establish formal legal systems, fixing property
regimes and formalising informal arrangements through institutions such as River Basin Boards. In spite of
governments’ over-reliance on statutory arrangements for water resource management, a number of studies
have highlighted the different roles played by both ‘formal’ and ‘informal’ institutions in water management
(e.g. Boesen et al 1999). The inter-play between formal and informal institutions in natural resources
management is also well captured by Meinzen-Dick and Pradhan (2001), and Derman and Hellum (2003),
who have written about the implications of legal pluralism for water resource management.

Conclusions

This paper has traced the historical process of formalising customary law and related arrangements related to
the use and management of water resources in Tanzania; then presented four case studies that display
interactions between traditional water management systems and the modern, formal systems. The paper also
highlighted the content of the proposed policy and legal changes, focusing on the extent to which the
proposed legislative dispensation will protect the existing traditional or customary water rights — showing
that, despite the early initiatives at providing space for the growth of customary law, the legal system
pertaining in Tanzania today is tilted more in favour of formal than informal systems. The authors conclude
that:
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o the new water will not usher in any shift of the position and place of customary water law. The
mainstream policies and laws will continue to regard customary laws as a transient system expected to die
out.

e because new statutory provisions will not reach out to all areas of the society, customary water laws of the
various communities will continue to be resilient and policy makers will continue to contend with these
laws where statutory laws have not reached.

o the prevailing systems of customary water law involves not just utilisation of water but is closely linked
to other external factors like markets for local products, injection of external capital (like irrigation),
prevailing inheritance, legal system (system of local governance) and availability of mainstream courts
operating outside the control of customary law institutions. Law reformers will have to contend with this
diversity and conflicting interests and how it will affect the basin-wide water resources management.

e in order to protect the water rights of vulnerable and poor rural communities the formalisation process of
water rights can draw a number of lessons from the more articulated customary land tenures.

e in carrying out water reforms, policy and lawmakers need also to explore alternatives to formal property
rights, and in some cases, actually protect common property systems.

e unless development projects specifically engage with customary law, they are likely to marginalize and
replace it. The repercussions of this could be negative for marginalized villagers who are not well placed
to capture the benefits of the project.
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Challenges of legislating for water utilisation in rural Tanzania:
drafting new laws

Palamagamba John Kabudi

Mainland Tanzania is in a process of preparing new pieces of legislation that will govern and regulate the
water sector. The drafting of the new laws is in line with the implementation of the National Water Policy
(NAWAPO) which among other things calls for review of the existing institutional and legal framework and
proposes legislative instruments according to the policy directives. The on-going exercise has posed several
challenges in relation to the process of drafting new laws as well as the scope and content of the proposed
laws. For the first time in the history of legislating for water supply in Tanzania, the issue of rural water
supply has received a special attention both in the policy and in the legislation proposals. However, despite
that encouraging development, there are still issues that need to be clarified on the governance and
utilisation of water by rural population. How eventually the issues of rural will be adequately addressed, will
depend very much on the active participation of the rural population and other concerned stakeholders in
the on-going process.

Keywords: rural water legislation, governance, customary water law, water utilisation associations

Introduction

Mainland Tanzania is now in the process of preparing new pieces of legislation that will govern the
management of water resources as well as water supply and sanitation. The process of preparing new pieces of
legislation was preceded by the adoption of a new National Water Policy (NAWAPO). The Cabinet in July
2002 adopted the policy recommendations contained in NAWAPO which has a whole part dealing with rural
water supply and sanitation. Mainland Tanzania has since 1974 been governed by the Water Utilization
(Control and Regulation) Act, 1974. Since then new concepts and approaches to governance and utilization of
water resources have emerged that need to be taken on board. NAWAPO replaces the Water Sector Policy of
1991 which addressed sources, use of water in the urban areas, planning and quantity of water supply,
financing and maintenance of water operations, authorities responsible for water, and enforcement and
coordination policies of the water sector.

Water has been explained as a natural resource that plays an important role in economic activities and it
impacts on the health and sanitation of human communities (Wangwe, S.M., et. al (eds) 1998). Tanzania is
reputed to have abundant water resources, which serve many uses including water supply to urban and rural
areas. The country water resources have, in recent years, started to diminish in terms of quantity and quality and
the water supply systems in urban and rural areas have also been plagued by series of operational and structural
problems and hence failed to cope with the increased water supply and sanitation demands. One of the critical
underlying factors for these failures has been identified as lack of clearly defined and comprehensive legal and
institutional framework. As noted in the National Water Policy, 2002 (NAWAPO), “This legislation (i.e. the
Water Ultilization (Control and Regulation) Act, 1974) and associated regulations do not adequately meet
present and emerging water resources management challenges. Thus the legislation needs to be reviewed in
order to address the growing water management challenges” (NAWAPO: 48-49).

As noted earlier, the review of existing water legislation and drafting of the missing provisions in that
legislation was deemed to be imperative and urgent. The Government through the River Basin Management
and Smallholder Irrigation Improvement Project - River Basin Management Component financed the process
of drafting the new pieces of legislation through a Consultancy Services on “Reviewing Water Resources,
Urban Water Supply and Sewerage and Rural Water Supply Legislation”.
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The consultants who were chosen to undertake the assignment by the Ministry of Water and Livestock
Development were required to prepare draft Bills for three pieces of legislation. These were the Water
Resources Bill, the Urban Water Supply and Sewerage Bill and the Rural Water Supply and Sanitation Bill.
The three draft Bills were prepared and submitted to the Ministry of Water and Livestock Development in June
2004. The draft Bills have been subjected to technical Government consultations and a national workshop. In
response of recommendations of various stakeholders it has been decided by the Ministry of Water and
Livestock Development that there should be two instead of having three new water legislation. As a result of
the decision the Urban Water Supply and Sewerage Bill and the Rural Water Supply and Sanitation Bill are
being merged into Water Supply and Sanitation Bill. Initially it had been argued that rural water supply needed
its independent piece of legislation so as to give focus and importance like that which has been given to urban
water supply. However after more consultation it has been decided that both urban and rural water supply be
placed in the same piece of legislation so as to accord them equal status and attention the difference being on
how they are managed.

The Colonial legacy and post-colonial marginalisation of customary law in
Tanzania

The colonial legacy in relation to natural resource utilisation in Tanzania has continued to influence the post-
colonial approach to the application of customary law. It does not need to be emphasised that one of the
motivation of colonialism was not only to access the abundant natural resources in Africa but also to control
them. Thus the advent of colonialism witnessed initially the appropriation of natural resources from the people
and they were placed under the colonial state. This was followed by alienation of the people from the natural
resources that they once owned. They were now required to have permits and licences to access and use the
natural resources. The alienation process was coupled with the criminalisation of most of the traditional uses of
such resources that were to a large extent governed by customary law. It was a criminal offence for natives to
be seen in a natural resource protected area without a permit. Thus the application of customary law during the
colonial period was tolerated only where it did not conflict with the interests of the colonial state. Customary
was always subordinate to statutory laws enacted by the colonial state. Actually the application of customary
law was more accepted in private matters such as marriage, inheritance and the like but not in the control and
ownership of natural resources. It is statutory laws which prevailed and they clearly stipulated that all natural
resources including water were vested in the Governor on behalf of the colonial state.

The colonial situation was not changed by the post-colonial state. The provisions vesting all natural resources
in the state have been retained in statute books. What has changed is that they are now vested in the President
as a trustee of all the citizens of Tanzania. Still access and use is regulated by statutory law and not by
customary law. Indeed there have been changes in some areas especially of management of natural resources.
Community based natural resources management is now accepted as the means to ensuring sustainable
utilisation of natural resources. However things are easily said than practiced. It will take time to change the
mindset of bureaucrats who were schooled that people are an anathema to management of natural resources and
therefore should be kept out and be converts of community based natural resources management.

The initial euphoria by the new African governments after independence in the 60’s to codify and apply
customary law has fizzled and to a large extent died out. The codification exercise in Tanzania ended up with
only the patrilineal tribes and it has ignored the matrilineal tribes who constitute 20% of the population of
Tanzania. Even the codified customary law has never been reviewed and updated ever since the exercise was
completed in 1963. More statutes have been enacted that have eroded the application of customary law in
Tanzania. It needs to be pointed out that in 1963 the rule of the chiefs was abolished and thus removing
traditional institutions which were applying customary law in regulating the resources that remained under their
stewardship. This went hand in hand with the marginalisation customary dispute settlement institutions and
their replacement by court system with powers to apply customary law and Islamic law. Discussion of
application of customary law is today not a topic of interest as compared to the emerging trends in law that are
being pushed by deregulation of the economy and securing the legal base for the participation of private sector.
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It is a reality that despite researches that have been conducted on customary law on water the discussion of the
application of customary law has not been given prominence that one would have expected in the drafting new
water laws. It is interesting that one of the studies that the consultants were requested to undertake as part of the
drafting process was on customary water law in Tanzania. That included making an analysis of relevant
customary water laws so as to be able to identify the local informal water management systems operating today
in Tanzania in the Basins and their interrelationship with the formal systems. The assignment included the
identification of how customary laws and by laws provide for water allocation, tenure rights, conflict resolution
and protection water resources and catchments as well as on how customary law can be used to effectuate the
implementation of statutory law and how these could be used in specific cases.

Policy framework for reforms on water resources and supply in Tanzania

The government in adopting NAWAPO shows to be keen to improve the regulation of water supply and
sanitation in both urban and rural areas. However that good intention will have to be measured by the extent
that the interests of the rural areas are crafted and accepted in the new laws being formulated. It is not the first
time that Tanzania has formulated a national water policy. What has changed is that the other policies which
were promulgated when Tanzania was pursuing the policy of Ujamaa na Kujitegemea ( Socialism and Self-
Reliance). The current water policy has been adopted when Tanzania is pursuing free market economy and
where the private sector is urged to be the driving engine of the economy. The language now is on how to
attract private investment by providing them with incentives that will ensure return of their investment. The
danger is the marginalisation of the fact that water is one of the basic needs and rights that needs to be secured
also for the indigent urban population and the rural pollution.

The legal framework governing water supply is being reviewed as part of implementation of NWAPO. The
legal framework is required to: define roles and responsibilities of various stakeholders; to secure investments
made; augmenting private sector participation and legally recognizing water users’ entities. The main thrust of
the review of the water legislation therefore, takes cue from NAWAPO and the latter had adopted a two-
pronged approach of separating water resources legislation from those of service provision.

For the proposed water resources legislation, NAWAPO recommends: that existing Water Act and regulations

be reviewed and conflicting water related laws and regulations be identified and harmonized, and strengthening

the mandates of Basin Water Offices to:

o enforce legislation and operating rules on water use and pollution control;

o collect water user charges

o facilitate the establishment of lower level water management organizations which will bring together
users and stakeholders of the same source

e act as centres for conflict resolution in water use, allocation and pollution control.

o institutionalisation of relevant customary law and practice related to water management into statutes.

Overall, with regard to water resources management NAWAPO demands for the establishment of a
“comprehensive framework for promoting the optimal, sustainable and equitable development and use of water
resources for the benefit of all Tanzanians based on a clear set of guiding principles”. The guiding principles
have been outlined as:

o subsidiarity through decentralization

e equity amongst diverse stakeholders

o participation of stakeholders in use and decision making and;

o sustainability of the resources

NAWAPO promotes an integrated approach to water resources assessment, planning and development and

development that takes into consideration the social, economic and environmental factors based on the above
cited principles.
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For rural water supply, NAWAPO objective is to improve health and alleviate poverty of the rural population
through improved access to adequate and safe water. The policy aims at defining ownership and management
structures of Rural Water Supply Schemes (RWSS). To do that the policy calls for:

o review of existing law under which rural water user entities can be legally registered

o strengthening private sector participation in water supply and sanitation services in rural areas

o dissemination of information of regulations pertaining to rural water supply and sanitation services

The Rural Water Policy objectives have been formulated from four main principles derived from experience
gained in the implementation of the 1991 National Water Policy and of other developing countries
(NAWAPO 2002:51). These are social principles, economic principles, environmental principles and
sustainability. Under social principles NAWAPO promulgates that water is a basic need right and therefore
accords first priority provision of water supply and sanitation services to basic human needs enjoying such
use by rights. The policy further gives priority of investment in water supply and sanitation to areas which
experience water scarcity and experience acute water shortage with an objective of satisfying human beings
and livestock needs.

NAWAPO objective is to achieve sustainable development and delivery of rural water supply services. That

calls for clear definition of the roles and responsibilities of various actors and stakeholders. Conditions

precedent for a sustainable rural water supply are:

o supplying and managing water schemes at the lowest appropriate level.

« the establishment by beneficiaries themselves of the water schemes which they will own and manage.

o establishing a mechanism for full cost recovery maintenance and replacement

o facilitating availability of spare parts and know how for timely repairs and maintenance of the schemes
through standardization of equipment and promotion of private sector involvements.

e protection of water sources areas.

o reconciling the choice of technology and the level of service with the economic capacity of the user
groups.

o recognising the role of women as principle actors in the provision of rural water supply services.

The Policy objectives were set out following the existing situation. In 1971 the Government's twenty years
Rural Water Supply Programme was launched with the objective of supplying every Tanzanian with safe and
portable water within 400 meters. Notwithstanding reinforcement of UN Water Decade which was adopted by
Tanzania, the target of supplying water to all by 1991could not be achieved. However in that year it was found
that it was only less than 48% of the rural population which had clean and safe water. The said target was
largely achieved through donor support which included among others DANIDA, SIDA, NORAD, TCRS, GTZ,
KFW, FINNIDA and UNICEF.

In the 1995 Ministry's Water Sanitation Review it was recommended that:

o the government should ensure adequate funding of rural water supply schemes

o that cost sharing should be made obligatory.

o financial support be given to those ready to contribute financially towards the costs of construction and
improvement.

e the government should encourage communities which want to manage their own water supplies and
reduce over dependency on the government.

« there is need to encourage external support agencies to enhance funding of water projects.

It was further proposed that a new legislation should be enacted to govern management of rural water supplies
with specific attention to private sector participation in the projects and ownership by communities.

Brief review of legislation on rural water supply in mainland Tanzania
Unlike the urban water supply sector the development of rural water supply sector legislation has been gradual

in contrast to what has happened to the Urban Water Supply Sub sector. The Urban Water Supply Sub sector
had the advantage of getting two pieces of legislation to regulate the water supply. The legislation are:
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o the Urban Water Supply Act (Act No 7 of 1981)
o the Water Works Ordinance (Cap 281 of 1958)

Although the Urban Water Supply Act, 198 established the National Urban Water Authority with the main aim
of managing urban water supply in all urban areas in the country the Authority operates only in Dar es Salaam,
Kibaha and Bagamoyo. It also manages a two Kilometres corridor on either side of the transmission mains
from both lower and upper Ruvu water plants. However, in certain circumstances the application of the said
legislation in the rural areas could not be avoided.

The Waterworks Ordinance, Cap. 281 was enacted to provide for and regulate supply of water to the public.
The Waterworks Ordinance has passed through two important stages of development. The first stage was prior
to the amendments which were made pursuant to the provisions of Water Utilization (Miscellaneous
Amendments) Act, 1997. The second stage comprises of reforms that have been implemented after the
amendments. Initially the Minister was given the mandate by order, to declare any area defined in any such
order to be a water supply area for the purposes of the Ordinance (section 5). The Ordinance further provided
that the Minister may appoint a Water Authority for any water supply area and until such appointment is made
for any such area the Engineer in Chief was supposed to be the Water Authority for that area (section 4).
Further powers where given to the Minister if any special circumstances exist in a water supply area to provide
by order in the Gazette that such of the powers, duties and functions of the Water Authority for such area as are
specified in the order shall be exercised and performed by any person or persons other than the Water
Authority.

Pursuant to the provision of Water Utilization (Miscellaneous Amendments) Act, 1981 Section 3 of the

Waterworks Ordinance was repealed and replaced as follows:

¢ 3(1) The Minister may by order designate and declared any area define in any such order to be a Water
Supply and Sewerage Board Authority for the purpose for the Ordinance.

e 3(2) The Minister may declare that the facilities and infrastructure used in rendering the above services be
transferred to the declared Water Authority Board (section 4(2)).

The term Water Supply and Sewerage is defined by the Ordinance to mean: -

e in an urban area the area of jurisdiction of a City Council, a Municipal Council, a Town Council includes
any urban areas other than a village, village settlement or a minor settlement.

e in rural areas, the areas within 400 metres of the existing distribution.

The effect of the amendments was that the powers of the Minister are confined to the City Council, a Town
council, any urban area other than a village, village settlement or a minor settlement and an area within 400
metres of the existing distribution. This means that the application of the provisions of the Ordinance to the
rural areas stopped. Prior to the amendments the Minister had powers to declare the rural areas to be Water
Supply Areas.

In the exercise of the powers discussed in above up to the end of October 2003 the Minister declared a total of
38 district headquarters to be Water Supply and Sewerage Authorities out of which 27 have already formed
water boards.

Few attempts were made in developing rural water supply legislation pursuant to the provision the Water
Utilization (Control and Regulation) Act, 1974. Under the Act the Minister has been given the mandate to make
regulations prescribing anything which may be prescribed under the Act for better carrying into effect of the
provisions of the Act. The Minister in exercise of these powers made Water Utilization (General) Regulations
to provide for among other things, for the formation function and conduct of the Water Users Associations. As
a result 44 Water Users Associations have been formed and registered as legal entities and 22 are in different
stages of registration (Maji Review, 2003:18). Under the said regulations the functions of the water user
associations are to govern conservation, maintenance of works in the river in question and shall decide the
assessment to be levied thereof and for the expenses of the association.
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Similarly under the provisions of Section 38(2) of the Act the Ministers powers are limited to making rules and
regulations for the formation functions and conduct of local associations of water users. It needs to be observed
that though the registration of water users association has improved giving comfort to the Ministry and the
beneficiaries in rural water supply and sanitation sector, the Act was not meant to be a legislation for rural
water supply. It is therefore imperative to have a piece of legislation in place which will regulate the
establishment, governance and operations of Water Users Associations.

The Local Government (District Authorities) Act, 1982 brought about further developments in the regulation of

rural water supply. Under the Act all waterworks that were previously owned by the Government and

institutions were vested with the District Councils and rural water supply operations and management became

vested under the District Council Authorities (section 118(4) and First Schedule). The District Councils have

been given the mandate to perform the functions specified under the First Schedule to the Act. Under Clauses

90-93 of the schedule the District Councils may among other things perform the following functions: -

e provide, establish, maintain and control public water supplies and impose water rates

o regulate or prohibit the sinking of wells and provide for closing of wells

o regulate or prohibit the construction and use of furrows

o prevent the pollution of water in any river, stream water course, well or other water supply in the area and
for this purpose prohibit regulate or control the use of such water supply.

In view of the aforesaid background there is no specific legislation governing the Rural Water Supply Sub-
Sector. The regulations or bye-laws made under various legislation do not adequately cover rural water supply
and sanitation.

Issues in legislating for rural water supply

Issues that are addressed in the proposals for the rural water supply legislation are provided for in the

NAWAPO. Taking into account the broad rural water supply sub-sector policy objectives which are to improve

health and alleviate poverty of the majority of Tanzanians who live in the rural areas by improving access to

adequate and safe water, the NAWAPO stipulated the following objectives:

o to provide adequate affordable and sustainable water supply services to the rural population.

o to define rules and responsibilities of various stakeholders.

 to attract the participation of the private sector in the delivery of goods and services.

e to involve the rural communities in contributing part of capital costs, and full cost recovery for operation
and maintenance of services as opposed to the previous concept of cost sharing.

e to depart from the traditional supply driven to demand responsive approach in service provision.

o to manage water supplies at the lowest appropriate level as opposed to the centralized command control
approach.

o to improve health through integration of water supply, sanitation and hygiene education.

The specific issues addressed in the proposed rural water supply piece of legislation include:
o ownership and management of the rural- water infrastructure

o sitting of rural water supply systems

o administrative and technical requirement

o water supply and sanitation services

o quality of water supplied to public through a public distribution system

 licensing of practitioners

 institutional aspects

o charging for water

Challenges and salient features in the proposed rural water supply legislation

The Rural Water Supply and Sanitation Bill addresses a number of issues as outlined in the Policy and
contributions from stakeholders. As it has been explained the Ministry of Water and Livestock Development
has decided that the Bill should be merged with the Urban Water Supply and Sewerage Bill into a Water
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Supply and Sanitation Bill. The consolidated Bill will have a parts dealing with urban water supply and another
addressing rural water supply. That means some of the provisions that are in the Rural Water Supply and
Sanitation Bill will be retained in the consolidated Bill. The discussion below reviews some of the challenges
and salient features of the Bill on rural water supply.

Ownership of water resources

As it is with other natural resources legislation, as well as the Water Utilization (Control and Regulation) Act,
1974 the proposed new water legislation vests the radical title on water to the United Republic. The Water
Resources Bill proposes that all the waters in Tanzania are vested in the United Republic. This means that all
water uses, with few exceptions provided under the law must be used with holders of water permits granted, as
it is the case under the current Act where they are granted water rights. Therefore, the Bill does not envisage
private ownership of water since state ownership of water resources is clearly stipulated under the Act and
reiterated under NAWAPO. The Policy stipulates under Paragraph 4.1.1 that:

“...all water in the country is vested in the United Republic of Tanzania and every citizen has an equal
right to access and use the nation’s natural water resources for his and the nations (sic) benefit”

Ownership and management of infrastructure

One of the critical issues in legislating for rural water supply in Tanzania is the ownership and management of
infrastructure. As aforementioned in the previous parts of this paper there are quite a number of rural water
supply projects which have been financed by donor funding. In such a situation to whom does the infrastructure
constructed belong and who is responsible for their management. In order to ensure sustainability of rural water
supply it is necessary that communities be vested with the ownership of the infrastructure. In order to ensure
that communities become legal owners of water supply schemes legal registration of water entities the
proposals have provisions placing ownership of water supply schemes including water wells to the
communities.

Citing of rural water supply system

As in the case of urban water supplies, the draft Bill proposes that the regulation of rural water supplies should
commence at source. Specification for the criteria for the citing of rural water schemes and protection of the
system of works is important to ensure that the rural sector is not treated to sub-standard services. The law also
will provide for pre-construction and post-construction screening of works and the necessary administrative and
engineering requirements.

Administrative and engineering requirements for rural water supply

The Rural Water Supply Bill provides for the integration of water and sanitation services. It has provisions on
design and development criteria which aim to ensure the following:

o pre and post-construction government screening of works

e consistency in quality of materials used, and in standards of workmanship;

o construction (and maintenance) of private connections to a public mains system;

e construction, operation and maintenance of works;

« management of the quality of water supplied to consumers.

Other factors to be taken into account in the Draft Bill are:

o environmental protection against possible degradation from the use of such water;
e provision of Environmental Impact Assessment

e implementation of demand responsive approaches;

o creation of water funds

o implementation of demand responsive approaches

Licensing of practitioners in rural areas

The draft Bill provides for minimum professional qualifications and procedures for licensing or registration of
small-scale practitioners such as plumbers pump mechanics and masons. More specifically, the draft Bill
provides for:

o selection criteria for applicants and their qualifications to be used by designated agency;
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o registration, certification and categories of such practitioners.

Water service charging

As provided under NAWAPO, provision of rural water supply and sanitation services must ensure cost-
recovery. Therefore the Bill has provisions that will provide a legal framework for the:

e pricing and financing mechanisms for rural water supply schemes and water funds;

e obligations of services recipient to pay for the same;

o level, rates , criteria and parameters to be taken into account in the calculation of the charges;

o procedure for the payment and collection of the charges (including arrears of such charges);

o option for waiver of charges.

o incidence of taxation laws on water charges, water supply equipment and treatment chemicals

Private sector participation in rural water supply

The private sector participation in rural water supply sanitation sub sector is provided for in NAWAPO.
Tanzania has instituted economic reforms which ahs seen it moving away from centralised planned economy to
free market economy. In implementation of economic reforms the private sector has been given a prominent
role in the provisions of services. The Draft Bill has been trying to ensure there is flexibility and that a number
of options and choices of form of private sector participation in the rural water supply. The choice will depend
on their interest either in the existing water supply infrastructure or in the development of a new infrastructure.
In the case of existing infrastructure invitation of the private sector in the management aims at enhancing
efficiency and improvement of service delivery by injecting more capital into the existing water supply and
sanitation infrastructure. The other area that the private sector is expected to play a big role is in the
development of new infrastructure.

The mechanism for the private sector participation in the existing infrastructure and new infrastructure rural
water supply to be developed or managed by the private sector can be through service contracts, management
contracts, leases, concessions, and outright privatisation.

Governance of rural water supply

Issues of governance of rural water supply in Mainland Tanzania have been dodged with a number of
problems. The tendency for many years was more based on centralisation of management of rural water
supplies through the Central Government or donor agencies. Even after the institution of the policy of
decentralisation by devolution in Tanzania still the tendency was to decentralise down only the district level
ignoring the lowest levels. This has made the institutional framework for rural water supply to be an issue of
intense debate. The balancing act between the role of the central government and the district councils on one
hand and the community based water user associations is not yet concluded and it is being worked out in a
strategy that is being prepared by the Ministry of Water and Livestock Development.

The decentralisation of the government functions to the regions and districts started in 1972. The

decentralisation was aimed to transfer the decision making as well as implementation close to the communities.

Most ministries had to decentralise their functions to the regions and districts. The government decided to

abolish the local governments but in 1982 they were reinstated. The objective of creating local government

authorities is stipulated under the Constitution of the United Republic of Tanzania which provides under

Articles 145 and 146 among other things that:-

« there shall be established local government authorities in each region district, urban area and village in the
United Republic.

o the Parliament shall enact law providing for the establishment of local government authorities their
structure and composition sources of revenue and procedure for the conduct.

The Constitution further provides that the objectives of establishment of local government authorities are to
transfer authority to he people in order to enable them to plan and implement development programmes within
their respective areas. In the process decentralization at the regional level the Regional Commissioners play the
same roles as Ministers while the Regional Administrative Secretaries play the role of Permanent Secretaries of
Ministries.
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The biggest challenge in the governance of rural water supply is to ensure that the village level and
communities fully participate. There are still discussions on what will be the role of district councils in the
management of rural water supply.

There is a general agreement that water user association should be main vehicle in the management of rural
water supplies. An association is a legal entity registered under the provisions of the Societies Ordinance [Cap.
337). An association has similarities with Cooperative Societies. However, unlike cooperative societies which
are subject to the control and interference by the Government through the Registrar of Cooperatives, they are
autonomous. Water User Associations that are registrable under the provisions of the Societies Ordinance are to
be registered with the Registrar of Associations who is under the Ministry of Home Affairs. However, under
Section 38(2) (f) of Water Utilization (Control and Regulation) Act, 1974 the Minister has also been given the
mandate to make regulations to provide for the formation, functions and conduct of local associations of water
users. The associations are to be registered with the Ministry of Water. In both cases the societies registered are
conferred with corporate status. They are capable of suing and being sued and owning property.

Customary water law and norms

Customary law refers to set of rules and norms practiced by a community over a long period of time and most
often are not codified. These laws provide for a set of rights and duties to be observed by certain community
and against outsiders.

In the case of water resources, various communities in Tanzania have a long history of practicing certain
customary laws for management of such resources. Even in the advent of colonial invasion, customary water
law continue to exist in parallel with statutory law. These traditional ethos and practices are deep rooted and
have been found to be useful in resolving water use conflicts, defining water allocation for different local uses
and provide for catchment protection.

The FAO Legislative Study No. 58- Readings on African Customary Water Law provides for an in-depth study
of the dynamics of customary law in different African ethnic groups and some of them are from Tanzania. In
some areas in Tanzania there are traditional/customary water rights practiced by rural communities that ensured
sustainability of water resources. In some areas communities have customary laws/practices that bestowed
them with ownership rights that exclude outsiders. Because these practices are established over the years, they
are critical considerations that need to be reflected in the law for the better management and voluntary
enforcement of the laws. Customary laws or practices, if consistent with statutory laws may also form the basis
for community support for enforcement of statutory laws.

Currently the water resources laws do not make provisions for recognition of customary laws and practices.
This is one of the gaps in the legislation that needs to be addressed. As noted elsewhere, “the non-recognition
of traditional or customary water users is at the root of many water use conflicts.” (FAO: 1997) Even in cases
where customary practices conflict with the objectives of the water resources laws, awareness and enforcement
efforts may help to change the existing practice. There are proposals for provisions on the relevancy of
customary law for water resources management and rural water supply service delivery. Customary water laws
may provide relevant provisions on conflict resolution, community participation in the management of water
resources and water allocation.

In trying to include the application of customary law the following tentative provisions were proposed for
consideration for inclusion in one of the water laws being drafted. The decision of whether they will be adopted
or not is not in the hands of the consultants but the Government and eventually the Parliament. The proposals
are as follows:

Definition of customary rights

Customary rights mean the rights and practices I relation to water resources as have been practised by
communities or individuals since time immemorial in the belief that they create binding rights and
obligations.
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Incidents of customary law water rights
(i.) Customary rights held by any natural person or community in a water resource shall be recognised and is
in every respect of equal status and effect to a granted right and shall, subject to the provisions of this Act,
be:-
(a) capable of being granted by a Basin officer to a citizen, a family of citizens, a group of two or more
citizens whether associated together under any law.
(b) capable of being of indefinite duration.
(c) governed by customary law in respect of any dealings, between persons using the water body within
the authority or body having jurisdiction over the water resource or facility.
may be granted subject to a premium and an annual payment, which may be varied from time to time

Grant and management of customary water right:

(1) A person, a family unit, a group of persons recognised as such under customary Law or who have
formed themselves together as an association, cooperative society or as any other body recognised by
any law which permits that body to be formed may apply to the Basin officer for grant of a water right.

(2) An application for a grant of a customary water right shall be:-

(a) made on a prescribed form,

(b) signed-
(1) by the applicant or
(i1) were the application is made by a family unit, by not less than two persons from the family unit
or
(ii1) where the application is by a group of persons recognised as such under customary law, by not
less than two persons who are recognised by that law as leaders or elders of
(iv) where the application is by a group of persons formed into an association cooperative society or
a body under a law which recognises that body, by not less than two duly authorised officers.
(v) A duly authorised agent of any of the applicants referred to in paragraph (i) to (iv)

(c) Accompanied by any document and information from the village council or any other information
which may be prescribed.

(d) Accompanied by any fee which may be prescribed.

Determination for application of customary water right
(1) The Basin officer shall within ninety days of the submission of an application or within ninety days of
submission of further information or a satisfactory explanation of it's non availability, determine the
application.
(2) In determining whether to grant the right the Basin officer shall:-
(a) comply with the decisions that have been reached by any committee or other body on the
adjudication of the water rights in the area which the subject of the application for a customary right.
(b) have special regard in respect of the equality of all persons, such as:-
(1) treat an application from a woman, or a group of women no less favourably than an equivalent
application from a man, a group of men or a mixed group of men and women; and.
(i1) adopt or apply no adverse discriminatory practices or attitudes towards any woman who has
applied for grant of a right.
(c) where the application is from person or a group of person:-
(1) the purpose for which the applicant is intending to use the right and whether that purpose accords
with any village development or land use plan.
(i1) any other matters that may be prescribed
(3) The Basin officer shall after considering an application in accordance with subsection (2).
(a) grant the right applied for subject to any conditions which may be prescribed or
(b) refuse to grant the right to the applicant.
(4) where an application is refused, the Basin officer shall, at the request of the applicant, furnish that
applicant with a statement of reasons for the refusal.

4-10



KABUDI

Grant of customary water right
(1) Where a contract for a grant of a right has been concluded the Basin officer shall within ninety days of
that conclusion grant a right to the applicant who accepted the offer by issuing a certificate to the
applicant
(2) A certificate shall be:-
(a) in a prescribed form
(b)signed and sealed by the Basin officer.

Enactment of By-laws

(1) The village Councils shall enact by laws in their areas of jurisdiction that shall manage and resolve
conflicts in respect of persons with customary rights in accordance to the traditional customs of the
particular area.

Establishment of water user associations:

(1) Any group of households using a specific water point may apply as a body corporate for registration as a
water user association on a prescribed form to the Basin Officer.

(2) Membership in water user association shall be open to individuals or households who regularly use a
specific water point for their water supply needs; provided that an individual or household may be a
member of more than one water association if the individual or association regularly uses more than one
water point.

(3) Every water user association shall consist of not less than five and not more than ten members one of
whom shall be the secretary.

(4) The members of the water users association shall be elected by the persons in community who use the
water point.

(5) Each member of the water user association shall hold office for a term of two years and shall be eligible
for re election on the expiration of his term of office.

(6) The water user association shall manage and maintain the water point in its area of jurisdiction.

(7) The water user association shall initiate water schemes including water wells where it deems fit to do so.

Concluding remarks

The finalisation of the provisions of water legislation is very crucial in ensuring that the concerns and interests
of rural dwellers are genuinely addressed. Fortunately the legislative process in Tanzania has made public
hearings mandatory at the level of standing parliamentary committees and they are open to every body that
wants to participate. The experience in the process of enacting the Land Act, 1999 and the Village Land Act,
1999 in Tanzania has shown that where people are organised and consistent in pushing their arguments leads
the Parliament enact a law that takes into account interests of the people. In the case of the land laws it was the
women civil society organisations which took the lead in pushing for reforms. Equally in the case of water laws
if the women civil society will appreciate that water is as critical as land to women interest in Tanzania and
champion the cause it will help in shaping the laws to the interest not only of women but the entire rural
population and the indigent urban population.
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Kenya’s new water law: an analysis of the implications for the rural
poor

Albert Mumma

This paper analyses the implications of Kenya’s Water Act 2002 for the rural poor in the management of
water resources and delivery of water services. The paper is premised on the belief that pluralistic legal
frameworks are necessary for the effective management of water resources and delivery of water services to
this group. The paper argues that, to the extent that the Water Act 2002 depends on state based legal
frameworks, its effectiveness in meeting the needs of the rural poor will be limited, particularly given the
limitations of technical and financial resources facing the Kenyan state. Consequently, it is necessary that a
conscious policy of pursuing use of the limited opportunities the law presents be adopted in order to
maximize the law’s potential in meeting the needs of the rural poor.

Keywords: Kenya’s water law, rural water supply, water services, water resources management, rural poor,
legal pluralism

Background

The present institutional arrangements for the management of the water sector in Kenya can be traced to the
launch in 1974 of the National Water Master Plan whose primary aim was to ensure availability of potable
water, at reasonable distance, to all households by the year 2000. The Plan aimed to achieve this objective by
actively developing water supply systems. To do so required that the Government directly provide water
services to consumers, in addition to its other roles of making policy, regulating the use of water resources
and financing activities in the water sector. The legal framework for carrying out these functions was found
in the law then prevailing, the Water Act, Chapter 372 of the Laws of Kenya.

In line with the Master Plan, the Government upgraded the Department of Water Development (DWD) of the
Ministry of Agriculture into a full Ministry of Water. DWD embarked on an ambitious water supply
development programme. By the year 2000, it had developed, and was managing, 73 piped urban water
systems serving about 1.4 million people and 555 piped rural water supply systems serving 4.7 million
people.

In 1988 the Government established the National Water Conservation and Pipeline Corporation (NWCPC),
as a state corporation under the State Corporations Act, Chapter 446 of the Laws of Kenya, to take over the
management of Government operated water supply systems that could be run on a commercial basis. By
2000 the NWCPC was operating piped water supply systems in 21 urban centres serving a population of 2.3
million people and 14 large water supply systems in rural areas serving a population of 1.5 million people.

Alongside the DWD and the NWCPC the large municipalities were licensed to supply water within their
areas and by the year 2000, ten municipalities supplied 3.9 million urban dwellers.

Additionally, about 2.3 million people were receiving some level of service from systems operated by self-
help (community) groups who had built the systems, often with funding from donor organizations and
technical support from the district officers of the Department of Water Development (Government of Kenya,
1999).

Persons not served under any of the above arrangements did not have a systematic water service, and had to

make do with such supply as they were able to provide for themselves, typically by directly collecting water
from a watercourse or some other water source on a daily basis. Indeed, despite the Government’s ambitious
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water supply development programme, by 2000, less than half the rural population had access to potable
water and, in urban areas, only two thirds of the population had access to potable and reliable water supplies.

In the 1980s the Government begun experiencing budgetary constraints, and it became clear that, on its own,
it could not deliver water to all Kenyans by the year 2000. Attention therefore turned to finding ways of
involving others in the provision of water services in place of the Government, a process that came to be
known popularly as “handing over.”

There was general agreement over the need to hand over Government water supply systems but much less
agreement over what it meant for the Government to hand over public water supply systems to others. In
1997 the Government published a manual giving guidelines on handing over of rural water supply systems to
communities (Ministry of Land Reclamation, Regional and Water Development, 1997).

The Manual indicated that “... at the moment the Ministry is only transferring the management of the water
supply schemes. The communities will act as custodians of the water supply schemes, including the assets,
when they take over the responsibility for operating and maintaining them.” But, the goal of community
management should be ownership of the water supplies, including the associated assets.

The Manual stated the criteria for handing over to be the capacity of the community to take over; ability to
pay; capacity to operate and maintain the system; involvement of women in management; and ability and
willingness to form a community based group with legal status. By 2002 ten schemes serving about 85, 000
people had been handed over under these Guidelines, focusing on management and revenue collection, not
full asset transfer.

Building on this experience, the Government developed a full fledged policy, The National Water Policy,
which was adopted by Parliament as Sessional Paper No 1 of 1999.

The Policy stated that the Government’s role would be redefined away from direct service provision to
regulatory functions: service provision would be left to municipalities, the private sector and communities.
The Policy also stated that the Water Act, Chapter 372 would be reviewed and updated, attention being paid
to the transfer of water facilities. Regulations would be introduced to give other institutions the legal
mandate to provide water services and to provide mechanisms for regulation.

The Policy justified handing over, arguing that ownership of a water facility encourages proper operation and
maintenance: facilities should therefore be handed over to those responsible for their operation and
maintenance. The Policy stated that the Government would hand over urban water systems to autonomous
departments within local authorities and rural water supplies to communities.

While developing the National Water Policy, the Government also established a National Task Force to
review the Water Act, Cha]izter 372 and draft a Bill to replace the Water Act, Chapter 372. The Water Bill
2002 was published on 15™ March 2002 and passed by Parliament on 18" July 2002. It was gazetted in
October 2002 as the Water Act, 2002 and went into effect in 2003 when effective implementation of its
provisions commenced.

The reforms of the water act 2002

The Water Act 2002 has introduced comprehensive and, in many instances, radical, changes to the legal
framework for the management of the water sector in Kenya. These reforms revolve around the following
four themes: the separation of the management of water resources from the provision of water services; the
separation of policy making from day to day administration and regulation; decentralization of functions to
lower level state organs; and the involvement of non-government entities in the management of water
resources and in the provision of water services. The institutional framework resulting from these reforms is
represented diagrammatically in Figure 1.
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Figure 1. Diagrammatic representation of the new institutional structure for the management of
water affairs in Kenya

Separation of functions

The Water Act 2002 separates water resources management from the delivery of water services. Part III of
the Act is devoted to water resources management while Part IV is devoted to the provision of water and
sewerage services. It establishes two autonomous public agencies: the one to regulate the management of
water resources and the other to regulate the provision of water and sewerage services.

The Act divests the Minister in charge water affairs of regulatory functions over the management of water
resources. This becomes the mandate of a new institution, the Water Resources Management Authority (the
Authority), established in section 7 of the Act. The Authority is responsible, among other things, for the
allocation of water resources through a permit system. The framework for the exercise of the water resources
allocation function comprises the development of national and regional water resource management
strategies which are intended to outline the principles, objectives and procedures for the management of
water resources.

Similarly, the Act divests the Minister in charge water affairs of regulatory functions over the provision of
water and sewerage services and vests this function in another public body, the Water Services Regulatory
Board (the Regulatory Board), which is created in section 46. The Regulatory Board is mandated to licence
all providers of water and sewerage services who supply water services to more than twenty households.
Community managed water systems therefore need to obtain a licence from the Regulatory Board to
continue providing water to their members. This is a departure from the practice previously prevailing under
which community water systems, unlike the other systems, operated without a licence.
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Decentralization of functions
The Water Act 2002 decentralizes functions to lower level public institutions. It does not, however, go as far
as to devolve these functions to the lower level entities: ultimate decision making remains centralized.

With regard to water resources management, section 14 of the Act provides that the Authority may designate
catchment areas, defined as areas from which rainwater flows into a watercourse. The Authority shall
formulate for each catchment area “a catchment area management strategy,” which shall be consistent with
the national water resources management strategy. Section 10 states that the Authority shall establish
regional offices in or near each catchment area. Section 16 provides that the Authority shall appoint a
committee of up to fifteen persons in respect of each catchment area to advise its officers at the appropriate
regional office on matters concerning water resources management, including the grant and revocation of
permits. The regulatory functions over water resources management currently performed by the district
offices of the Ministry in charge of water affairs are supposed, under the new legal framework, to be
transferred to the catchment area offices of the Authority.

With regard to the provision of water and sewerage services, section 51 of the Act establishes water services
boards whose area of service may encompass the area of jurisdiction of one or more local authorities. A
water services board is responsible for the provision of water and sewerage services within its area of
coverage, and, for this purpose, it must obtain a licence from the Regulatory Board. The water services board
is prohibited by the Act from engaging in direct service provision. The board must identify another entity, a
water service provider, to provide water services as its agent. The law allows water services boards,
however, to provide water services directly in situations where it has not been able to identify a water
services provider who is able and willing to provide the water services. Water services boards are regional
institutions. Their service areas have been demarcated to coincide largely with the boundaries of catchment
areas.

The role of non-government entities

The Water Act 2002 has continued — and even enhanced - a long standing tradition in Kenya of involving
non-government entities and individuals in the management of water resources as well as in the provision of
water services.

The Act envisages the appointment of private individuals to the boards of both the Authority and the
Regulatory Board. Rule 2 of the First Schedule to the Act, which deals with the qualification of members for
appointment to the boards of the two public bodies states that, in making appointments, regard shall be had
to, among other factors, the degree to which water users are represented on the board. More specifically,
subsection 3 of section 16 states that the members of the catchment advisory committee shall be chosen from
among, inter alia, representatives of farmers, pastoralists, the business community, non-governmental
organizations as well as other competent persons. Similarly, membership on the board of the water services
boards may include private persons.

Most significantly however, the Act provides a role for community groups, organized as water resources
users associations, in the management of water resources. Section 15(5) states that these associations will act
as fora for conflict resolution and cooperative management of water resources. With regard to water services,
section 53(2) stipulates that water services shall only be provided by a water service provider, which is
defined as “a company, non-governmental organization or other person providing water services under and
in accordance with an agreement with a licensee [the water services board].” Community self-help groups
providing water services may therefore qualify as water services providers. In the rural areas where private
sector water service providers are likely to be few, the role of community self-help groups in the provision of
water services is likely to remain significant, despite the new legal framework.

The role of non-government entities in the management of water resources and in provision of water services

is thus clearly recognized. However, given the state centric premise of the Water Act 2002, the role assigned
to non-government entities, particularly self-help community groups, is rather marginal.
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The Water Act 2002 and state centricism

In our view the Water Act 2002 is based on a notion of law which is unitary and state-centred. Its design and
operation are premised on the centrality (indeed monopoly) of central state organs and state systems in the
management of water resources as well as in the provision of water and sewerage services. It makes only
limited provision for reliance on non-state based systems, institutions and mechanisms. More fundamentally,
the new law continues the tradition of the law which it replaces of not recognizing the existence in Kenya of
a pluralistic legal framework. It assumes that the legal framework in Kenya is comprised of a monolithic and
uniform legal system which is essentially state centric in nature.

The continued denial of the existence in Kenya of a pluralistic legal framework is, in our view, inimical to
the success of the new law in meeting the needs of the rural poor, who, more than urban based Kenyans, live
within a legally pluralistic environment. For this purpose legal pluralism is understood as referring to a
situation characterized by the co-existence of multiple normative systems all experiencing validity (see for
instance (von Benda-Beckman, et al, 1997). Kenya’s rural poor, typically, live within normative frameworks
in which state based law is no more applicable and effective than customary and traditional norms. The new
water law, however, ignores this reality.

The long title of the Water Act 2002 states that it is:

“An Act of Parliament to provide for the management, conservation, use and control of water
resources and for the acquisition and regulation of rights to use water; to provide for the regulation
and management of water supply and sewerage services ...and for related purposes.”

Part II of the Act deals with ownership and control of water. Section 3 vests “every water resource” in the
State. “Water resource” is defined to mean “any lake, pond, swamp, marsh, stream, watercourse, estuary,
aquifer, artesian basin or other body of flowing or standing water, whether above or below ground.” The
effect of this provision, therefore, is to vest ownership of all water resources in Kenya in the State.

The right to use water from any water resource is also vested in the Minister. Accordingly, section 6 states
that

“no conveyance, lease or other instrument shall be effectual to convey, assure, demise, transfer, or
vest in any person any property or right or any interest or privilege in respect of any water resource,
and no such property, right, interest or privilege shall be acquired otherwise than under this Act.”

The right to use water is acquired through a permit, provision for which is made later in the Act. Indeed the
Act states that it is an offence to use water from a water resource without a permit.

Section 4 of the Act deals with control of water resources. It states that the Minister shall have, and may
exercise, control over every water resource. In that respect, the Minister has the duty to promote the
investigation, conservation and proper use of water resources throughout Kenya. It is also the Minister’s duty
to ensure the effective exercise and performance by authorities or persons under the control of the Minister
of their powers and duties in relation to water.

The state centricism of the Water Act 2002 is self-evident. It has vested all water resources in the country in
the State, centralised control of water resources in the Minister and subjected the right to use water to a
permit requirement. This has far reaching implications for the management of water resources and provision
of water services to the rural poor who have only limited access to state based systems. Matters are
compounded by the administrative, financial and technical constraints inhibiting the ability of the Kenyan
state to implement the Water Act 2002 and to enable rural household to derive full benefits from its
provisions.

The acquisition and exercise of water rights

As indicated the Act imposes a permit requirement on any person wishing to acquire a right to use water
from a water resource. Section 27 makes it an offence to construct or use works to abstract water without a
permit. There are however three exceptions to the permit requirement. These relate to minor uses of water
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resources for domestic purposes; to uses of underground water in areas not considered to face groundwater
stress and therefore not declared to be groundwater conservation areas; and to uses of water drawn from
artificial dams or channels, which — being artificial rather than natural - are not considered to be water
resources of the country.

The application for the permit is made to the Authority. Section 32 stipulates the factors to be taken into
account in considering an application for a permit. These include:

o The existing lawful uses of the water;

Efficient and beneficial use of the water in the public interest;

The likely effect of the proposed water use on the water resource and on other water users;

o The strategic importance of the proposed water use;

o The probable duration of the activity for which the water use is required;

e Any applicable catchment management strategy; and

o The quality of water in the water resource which may be required for the reserve.

These considerations are designed to enable the Authority balance the demands of competing users, but also
to take into account the need to protect the general public interest in the use of water resources as well as the
imperative to conserve water resources.

Further guidance is given to the Authority in deciding on allocation of the water resource as follows:

o That the use of water for domestic purposes shall take precedence over the use of water for any other
purpose — including agricultural purposes - and, in granting a permit, the Authority may reserve such part
of the quantity of water in a water resource as is required for domestic purposes; and

o That the nature and degree of water use authorized by a permit shall be reasonable and beneficial
inrelation to others who use the same sources of supply.

Permits are given for a specified period of time. Additionally, the Authority is given power to impose a
charge for the use of water. The charge may comprise both an element of the cost of processing the permit
application as well as a premium for the economic value of the water resources being used. Charging a
premium for the use of water resources represents the use of charging as a mechanism for regulating the use
of water. It is made possible by the fact that ownership of water has been vested in the State, which is
entitled to grant and administer the right to use water resources.

As stated earlier the permit system is state centric in orientation. In operation, it privatizes water rights to a
small section of the community, essentially property owners who are able to acquire and use water resource
permits. By the same token, it marginalizes from the formal statutory framework poor rural communities
who are unable to meet the requirements for obtaining a permit, principally land ownership.

Permits run with the land. Section 34 requires that a permit specify the particular portion of any land to
which the permit is to be appurtenant. The permit passes with the land on transfer or other disposition.
Where the land on which the water is to be used does not abut on the watercourse the permit holder must
acquire an easement over the lands on which the works are to be situated. It is thus not possible, under the
law, to obtain a permit in gross (i.e., which is not linked to particular land).

This provision reinforces the predominance of landowners with regard to the use of water resources. It is
premised on a land tenure system which prioritizes documented individual or corporate ownership of land
over communal systems of access to land and land use which do not require documented title, such as exist
in most parts of rural Kenya. The Act therefore marginalizes collectivities, such as poor rural community
groups in the acquisition and exercise of the right to use water resources. This potentially could undermine
the ability of poor rural communities in Kenya effectively to utilize water resources in economically
productive activities such as irrigation and commercial livestock rearing. Given the pluralistic land tenure
system prevailing in Kenya, this issue will influence the in the effectiveness of the implementation of the
new water law.

5-6



MUMMA

Kenya’s land tenure systems
In Kenya three land tenure systems apply: government lands, trust lands and private lands. These land tenure
systems are provided for in a series of statutes dating back to early colonial days.

In traditional Kenyan society, before the advent of colonial rule, land was owned on a communal basis by
small community groups. Individuals and families acquired use rights and rights of access to land by virtue
of membership to a social unit, such as a clan. Rights of access and use operated for all practical purposes as
title to land, even though there was no documented title.

Following the declaration of a protectorate status over Kenya in 1895, the British colonial government
passed the Crown Lands Ordinance to provide a legal basis for alienation of land to white settlers. The
Ordinance declared “all waste and unoccupied land” to be “Crown Land.” By a 1915 amendment of the
Crown Lands Ordinance, Crown lands was re-defined to include land that had hitherto been occupied and
owned by the natives. Further, in 1938, the Crown Lands (Amendment) Ordinance excised native reserves
which became vested in the Native Lands Trust Board. A Native Lands Trust Ordinance was passed to
provide for this and for the control and management of “trust lands.” After independence these lands became
vested in county councils.

In the 1930°s and 1940’s the colonial Government adopted the policy of enabling Africans to obtain
documented title to land as a way of promoting better agricultural productivity. The Swynnerton Plan of
1955 recommended the consolidation and registration of fragmented pieces of land held by Africans into
single holdings that could be economically farmed.

The Native Lands Registration Ordinance was passed in 1959, under which Native Land Tenure Rules were
made. These authorized the alienation of trust lands to individual members of the native communities. This
required the ascertainment of the entitlements of the individuals to the portions of land to which they laid a
claim, the registration of the entitlements in the names of the individuals and the issuance of title documents.
To facilitate this the Land Adjudication Act was enacted. Lands within the native areas (trust lands) that
were not alienated remained trust lands, while lands outside of trust lands that had not been alienated to
private individuals and entities remained “crown land” and later became known as government lands. Three
land tenure systems thus arose: government land, trust land and private land.

The Government as a landowner can obtain a water resources permit with respect to its land, but the Water
Act, 2002 exempts state schemes from the requirement for a permit.

Under the Constitution and Trust Lands Act, Chapter 288, trust lands are held by county councils for the
benefits of the ordinary residents of the county council. Currently, trust lands comprise what remains of
lands that were designated as native reserves. Currently, these lands are predominantly in the arid and semi-
arid areas of Kenya, occupied by semi-nomadic pastoralist communities. The Constitution stipulates that
County Councils “shall give effect to the rights, interests, and other benefits in respect of trust land as may,
under the African customary law for the time being in force and applicable thereto be vested in any tribe,
group, family, or individual.”

In effect therefore, the trust land tenure system contemplates the continued operation of customs and
traditions granting land use rights and access systems without the necessity for formal documents of title.
This means that occupiers of trust land — who comprise largely the rural poor — would not be able to
demonstrate ownership of land for purposes of an application for a water permit as required by the Water Act
2002. Consequently, the effective operation of the Water Act, 2002 is dependent of the implicit recognition
in practice of a legally pluralistic land tenure regime, which the Water Act 2002 has not expressly done.

Private land is registered under either the Land Titles Act, Chapter 281 of the Registration of Land Act
(RLA), Chapter 300. The RLA provides for the issuance to land owners of a title deed, and in cases of
leasehold interests, a certificate of lease, which shall be the only prima facie evidence of ownership of the
land. The RLA provides that the registration of a person as the proprietor of land vests in that person the
absolute ownership of that land together with all rights and privileges belonging or appurtenant thereto and
free from all other interests and claims whatsoever.
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Land registration, granting private ownership, has been completed in those regions of the country with high
agricultural potential whereas in the areas in which pastoralism is predominant communal tenure is
recognized by the law. But despite the registration of land in the names of private individuals empirical
evidence suggests that, even in high agricultural potential areas, among rural communities, land use and
access rights continue to be based largely on customary and traditional systems, statutory law,
notwithstanding. Indeed studies have revealed what one author has described as “a surprising recalcitrance of
indigenous institutions and land use practices.” (Migot-Adhola et al, 1990).

The widespread application of traditional and customary rights over even registered land can therefore be
explained on the basis of the existence of a pluralistic legal framework with respect to land tenure. Indeed,
rural communities tend to assume that the individuals registered as owning the land hold it in trust for other
family or clan members, in line with customary practices. The discovery that, following registration, the
registered land owner holds the land absolutely, and free from the claims of other family members, has led to
a great deal of social upheaval, insecurity of title and access rights access and to much court litigation. To
date local beliefs and practices have not changed significantly.

The absolute nature of the private ownership is qualified under section 30 of the RLA which states that that
all registered land shall be subject to such of the overriding interests as may for the time being subsist and
affect it, even if not recorded on the register, including-

a. Rights of way, rights of water and profits subsisting at the time of first registration under the Act; and

b. Natural rights of light, air, water and support.

Consequently, rights of access to water under traditional and customary laws subsist despite the registration
of a private individual as an absolute owner of land. Such rights need therefore to be taken cognizance of in
allocating water rights under the permit system established by the Water Act, 2002, even if the Water Act
2002 makes no reference to them.

The implication of the existence of a pluralistic land tenure regime for the administration and the Water Act
2002 and the management of water resources is that the sections of rural communities who have documents
title to their land will be able to meet the requirements of the Water Act, 2002 for purposes of acquiring a
water rights through a permit. Rural communities practicing communal land tenure systems are unlikely to
be able to operate within the straight jacket of the Water Act 2002. It is likely that the latter comprise
predominantly the rural poor.

The acquisition and operation of a water supply licence
The right to provide water services is also subject to licensing requirements. Section 56 states that no person
shall provide water services to more than twenty households or supply more than twenty five thousand litres
of water a day for domestic purposes - or more than one hundred thousand litres of water a day for any
purpose - except under the authority of a licence. Indeed subsection (2) stipulates that it is an offence to
provide water services in contravention of the licence requirement.

Consequently, community groups must obtain a licence in order to be able to continue or commence
supplying water to their members. This is likely to have far reaching implications for member based rural
water supplies, given the requirement for technical and financial competence, which are a precondition to
obtaining a licence. Many such groups will likely have great difficulty demonstrating such competence, ad
this may result in water service agreements being granted only to well established community groups and
other organizations which have access to technical and financial resources to the detriment of local
community — self —help - initiatives.

Section 57 provides that an application for a licence may be made only by a water services board, which
therefore has a monopoly over the provision of water services within its area of supply. As earlier indicated
however the water services board can only provide the licensed services through an agent known as a water
services provider, which can be a community group, a private company or a state corporation which is in the
business of providing water services.

In order to qualify for the licence the applicant must satisfy the Board that:
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o Either the applicant or the water services provider by whom the services are to be provided has the
requisite technical and financial competence to provide the services;

o The applicant has presented a sound plan for the provision of an efficient, affordable and sustainable
service;

o The applicant has proposed satisfactory performance targets and planned improvements and an acceptable
tariff structure;

o The applicant or any water services provider by whom the functions authorized by the licence are to be
performed will provide the water services on a commercial basis and in accordance with sound business
principles; and

o Where the water services authorized by the licence are to be provided by a water service provider which
conducts some other business or performs other functions not authorized by the licence, the supply of
those services will be undertaken, managed and accounted for as a separate business enterprise.

Unlike with respect to a permit for the use of water resources, there is no property in a water services
provision licence, and, as stipulated in section 58(2), the licence shall not be capable of being sold, leased
mortgaged, transferred, attached, or otherwise assigned, demised or encumbered.

Ownership of the assets for the provision of water services is vested in the water services board, which is a
state corporation. Under section 113 provision is made for the transfer of assets and facilities for providing
water services to the water services boards. Where the assets and facilities belong to the Government they
are required to be transferred outright to the water services boards. Where, on the other hand, the assets and
facilities belong to others, including local authorities and community groups, only use rights may be acquired
by the water services boards.

The likely effect of this provision is that water services boards will be inclined to reach agreements with
those community groups which have their own assets. Those community groups without assets — mostly, the
most marginalized rural communities - are likely to find that their ability to develop water services facilities
will diminish over time as funding for infrastructure development is channeled increasingly to water services
boards directly, rather than to communities. Further, in order to be able to enter into contracts for the
provision of water services as an agent of the water services board, the entity concerned needs to be legal
person, which — as we shall show below - many poor community self help groups are not.

Local Community Water Systems

As already indicated, by the year 2000, less than half the rural population had access to potable water and,
even in urban areas, only two thirds of the population had access to potable and reliable water supplies.
Typically the people without access to reliable water services often represent the poorest and most
marginalized of Kenyan people. This paper is premised on the belief that these are the people least likely to
take advantage of, and benefit from, the legal framework in the Water Act 2002 for the provision of water
services, and the ones likely to suffer most from inadequate management of water resources.

The ability of rural communities to provide water services through community groups is demonstrated by the
fact that presently no less than 2.3 million people get water services from systems operated by self-help
(community) groups — traditionally known as “water users associations.” These systems are diverse in nature
and capacity, ranging from fairly sophisticated systems with well structured tariffs to simple gravity schemes
operated without any formal processes (Njonjo, 1997).

The history of community provision of water services in Kenya is a long one. The majority of the systems
are small in scale, serving perhaps one constituency and serving between 500 and 1000 families. Even in the
areas served the systems rarely serve everyone, tending to be restricted to those who qualify as members
according to criteria stipulated for the system by its initiators.

The phrase “self-help” — which is often used to describe these systems — is an apt one. Many arose out of the
initiative of a small group of visionary and energetic community members who sought to redress the lack of
water services in their local community whether for domestic water consumption strictly speaking or for
irrigation or both. Typically, these individuals or group of individuals would have approached some or other
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donor organization, church group or even community members living abroad, and successfully negotiated
funding support.

Typically, it was condition of donor support that the community make a contribution of up to 15% of the cost
of the project in labour and cash. The organizers of the project would then have had to raise funds from
community members and other well wishers through a system commonly described in Kenya as a
“harambee” in which people get together once, or more commonly, repeatedly to raise funds from members
of the public for a community development — or other - project. Additionally, members of the community in
which the project was to be constructed would have contributed to the cost of the project “in kind,” that is,
by providing direct manual labour at the site in digging trenches, carrying and laying pipes, backfilling and
doing other non-skilled tasks.

Another important element of the community’s contribution to the project has often taken the form of a
donation of land for the physical facilities, such as the storage tanks and reservoirs, the treatment facilities
and even the standpipes. Donations of land are often a contribution by one of the initiators of the project, as a
gesture of support for the project. It is not unusual to find that the title to the land — if one exists - remains in
the name of the person donating the land, even though for all practical purposes the person ceases to be the
owner of the land in question, and the land is perceived as being communal in ownership. The common
reason for the failure to transfer the land formally to the community often relates to the lack of a corporate
entity into whose name to transfer the land, the cumbersome nature of the paperwork and the expense
involved in effecting the transfer, as well as the belief by the community members and the land owner that
the transfer is as good as complete with the verbal donation of the land by its owner.

Typically technical input into the design and supervision of the project has been provided by the water
engineers stationed at the local district office of the ministry in charge of water affairs. Indeed, the Ministry’s
policy over the years has been to encourage its officers, as part of their official duties, to provide technical
and backstopping support to community projects, at no cost to the communities. The actual construction of
the water system however is often carried out by private constructors paid for by the donor organization and
the community group.

Given these origins, the formal ownership of these community systems under formal statutory frameworks is
far from clear. They are truly “community systems” in the sense that many have contributed to their
development in one way or another, but no one contributor can lawfully claim formal ownership of the
system. Legal disputes over ownership are rarely, if ever, heard of, and, in the experience of the writer, those
involved in the development and management of these systems do not perceive this as being of significance.
That the question of ownership is not perceived as being an issue in Kenya can only be explained on the
basis of the existence and active operation of a parallel concept of ownership of these community developed
and managed water systems.

The registration of community water systems

Many organizations operating community self-help water systems are registered under an informal
registration system operated by the Ministry in charge of community development. The registration is carried
out at the district office of the Ministry, where there is a Community Development Officer. To be registered
the community members must choose a name for the project, form a committee of officials - including a
Chairman, a Secretary and a Treasurer - and draft a constitution setting out their objectives and the rules that
will govern the affairs of the group. Following approval the Community Development Officer will issue a
certificate of registration.

The registration of a self-help group by the District Community Officer is relatively easy and inexpensive. It
is however a purely administrative exercise as the statutory laws do not provide for it. Registration under this
administrative system does not give to the group any legal personality and neither does the group acquire
corporate identity under the statutory laws. The group cannot, for instance, own land in its own name under
the prevailing land laws of Kenya.

Lack of legal and corporate personality notwithstanding, the majority of community projects operated by

such self help groups work quite well. This is so particularly among rural communities in which concepts
such as legal personality and corporate identity in terms of statutory law have relatively little relevance. It is
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an example of the existence of a parallel normative framework governing the existence and operation of
community self-help groups in Kenya, based, in this instance, on a normative framework established purely
on the basis of administrative arrangements.

Statutory law, on the other hand provides for various systems for registering organizations, which could be
adopted by communities. These can be categorized broadly into membership based organizations and non-
membership based organizations.

Membership based organizations are typified by the society, also known as the association. The Societies
Act, Chapter 108 of the Laws of Kenya provides for the registration and control of societies. It defines a
society as an association of twelve or more persons. Registration of the association as a society grants the
association legal personality under the laws of Kenya.

Unlike self-help groups, societies are registered by the Registrar of Societies who is an officer based in
Nairobi. This makes its difficult — and expensive - for the marginalized rural communities to register a
society as they would have to travel to Nairobi or engage an agent — often a lawyer - in Nairobi to carry out
the registration of their behalf. Strictly speaking a society is unincorporated in law, but this fact is rarely
appreciated and rarely does it give rise to any legal issues in the administration of the affairs of the society.

The Cooperative Societies Act, Chapter 490 of the Laws of Kenya, provides for a form of association known
as the “cooperative society” which is regulated by the Commissioner of Cooperatives, not the Registrar of
Societies. The key difference between this and societies registered under the Societies Act is that the
objective of a cooperative society is the promotion of the economic interest of its members. Cooperative
societies have therefore not been commonly used for rural community based water projects, but have been
used often by farmers organizations in rural areas.

Rural communities have rarely perceived rural community water projects as existing to advance the
economic interests of the members. Typically they have perceived such projects as existing largely to
advance the social welfare of the members of the community. This is despite the very real link between the
availability of water supplies and the economic benefit to the consumers arising from the use of the available
water for productive economic activities such as irrigation and livestock rearing. This factor partly explains
the difficulty many self help groups experience in enforcing tariff payments for water consumption as there
is rarely the will to cut off supplies to community members who fail to make payments.

The failure to make the link between water services provision and economic benefit to particular community
members together with the assumption that water services are a social service is further evidence of the
existence of pluralistic normative frameworks among poor rural communities. Such communities will face
real difficulty in making the transition to the new legal framework which is premised on the belief that water
services must be operated “on a commercial basis and in accordance with sound business principles.”

Non-member based organizations are the second type of organization which could be adopted by
communities. The existing types of non-member based organizations used for community water projects are
non-governmental organizations (NGOs), trusts and companies limited by shares. It is rare to find a
community project registered as either a trust or a company limited by shares, particularly in rural areas. The
main form of non-member based organization found implementing community rural water projects tends
therefore to be the NGO.

NGOs are set up under the Non-Governmental Organization Registration Act 0f1990. This provides for the
registration of an organization whose objective is the advancement of economic development. It requires
three directors, an identified project and a source of funding. NGOs have been favored mostly by persons
external to the community who have received funding for a community project and wish to implement the
project themselves, rather than through the community members. It is also commonly the case that the NGO
will be an urban based organization.

The Water Act 2002 has provided for the provision of water services by water services providers, described

as “a company, a non-governmental organization or other person or body providing water services under and
in accordance with an agreement with a [water services board].” Under the Interpretation and General
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Provisions Act, Chapter 2 of the Laws of Kenya, the word “person” refers to legal or natural person. As the
self-help group is not a legal person, it would not qualify to be a water services provider. Consequently, it
will be necessary for these community organizations to acquire legal personality by registering themselves as
societies if they are to continue providing water services. The considerable advantages of the system
provided by the present system for registering self-help groups at district level will therefore be lost under
the new regime.

Conclusions and recommendations

This review of the Water Act, 2002 has highlighted significant implications for poor rural communities
arising out of the provisions of the Water Act 2002. These must be seen in the context of the existence in
Kenya of a pluralistic legal framework which has not been recognized or provided for in the new law. To the
extent that the new law is premised exclusively of a formal statutory legal system, it is likely to prove
inappropriate to the needs and circumstance of Kenyan rural poor.

The reasons, which have already been adverted to, are that Kenya’s rural poor have not been integrated into
the private land tenure and other formal regimes upon which the Water Act 2002 is premised. They depend
largely on land rights arising from customary practices which however have been systematically undermined
over the years by the statutory provisions governing land rights and which are not recognized by the Water
Act 2002.

It is unlikely therefore that the new law will be able to facilitate Kenyan’s achievement of the Millenium
Development Goals with respect to the provision of water and sanitation by 2015 particularly for poor rural
communities. This paper argues that, in order to address the circumstances of the rural poor, there is a
compelling case for continued reliance, in the management of water resources and in the provision of water
services, on alternative and complementary frameworks drawn from community practices.

The paper argues further that there is little benefit to be gained, in the foreseeable future, by attempting to
incorporate community self help water systems into formal legal frameworks, through for instance,
formalizing ownership arrangements. There is even a risk that disputes will be engendered in the process, as
community mechanisms are undermined, as was experienced in the land registration process. Giving
community systems due recognition and legitimation calls for the adoption of a pluralistic legal framework.
In this respect, the implementation of the transfer provisions of section 113 requires considerable legal
innovation.

But it is precisely through such innovative interpretation of the provisions of the new law that the potential of
the new law to address the needs and circumstances of the rural poor can be enhanced.

With respect to the management of water resources, one possibility for enhancing the role of local
communities in water resources management is to utilize water resources users associations as an
institutional mechanism for allocating water resources to a community based entity as opposed to an
individual land owner. This recommendation is to the effect that, in appropriate circumstances, a water
resources use permit could be allocated to a water resources users association on behalf of all the members of
the association. The association would then in turn allocate the water resource to its members according to
internally agreed rules. The association would also enforce its rules with respect to the use of the water
resource in question.

The above proposal would enhance the role and authority of the water resources users association. It would
also utilise community compliance mechanisms as a supplement to the enforcement efforts of the Authority.
Its success however would depend on the cultivation of strong and effective water resources users
associations. It is recommended that Government support the nurturing of water resources users associations
as institutional mechanisms for community management of water resources.

With respect to the provision of water services, the Government should reinforce the capacity and role of

district community development officers as a means of providing support to community self-help
organizations. Further the rules governing water services providers should take account of the need to forster
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and promote community self help schemes, as systems for meeting the water supply needs of the rural poor
who are unlikely to receive attention from private operators, or financially hard pressed public systems.

Further down the horizon, the Water Act 2002 will need to be amended to take on board legal pluralism as
the basis for the design and operation of water law.
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Intersections of human rights and customs: a livelihood
perspective on water laws

Bill Derman, Anne Hellum and Pinimidzai Sithole

The right to water was adopted as a human right in General Comment 15 by the Committee on Economic,
Social and Cultural Rights. It provides a new framework for law and policy supplanting the Dublin
Principles which have too often been understood in the African context to mean water with the ‘right’ price.
Does a human rights approach to water, especially in rural contexts, speak to the multiple ways in which
men and women share and manage water? We examine if and how local norms and practices include water
within a broader right to livelihood. Field research in Zimbabwe demonstrates the existence of a right to
water and livelihood which can be responsive to gender and poverty. We suggest the incorporation of local
norms and practices within water management laws and policies at regional, national and local levels.

Keywords: human rights, local norms, gender discrimination, livelihood, water, Zimbabwe

Introduction

Water forms part of a broad right to life that underlies rural livelihoods in Zimbabwe. It is expressed in the
Romwe Catchment in southern Zimbabwe as water is life (hupenyu) (Nemarundwe 2003), in Shamva District
as drinking water should be for everyone (Matondi 2001) and in Mhondoro Communal area as one can’t deny
water to anyone (Derman and Hellum 2002). The newly enunciated human right to water accords well with the
practices and norms within most, if not all, of Zimbabwe’s communal and resettlement areas. The idea
expressed in Zimbabwe that to deny water is to deny life indicates the profounder truth that there can be no
human life without water. To deny people water denies them life. The United Nations has determined that the
International Covenant on Economic, Social and Cultural Rights (ICESCR) includes a right to water. In its
global report on water Water for People, Water for Life, (United Nations Educational and Scientific
Organization) acknowledges that a right to water had been implicitly recognized in the General Comment on
the right to health (2000), in the Convention on the rights of the Child, (CRC 1989), and in the Convention on
the Elimination of all forms of Discrimination Against Women (CEDAW 1979). The previous global
consensus around the Dublin principles with its emphasis upon water as an economic good seems to be
receding in face of a growing movement toward recognizing a human right to water. The Millennium
Development Goal aimed at halving the number of people without clean drinking water emphasizes the critical
importance of clean water. The World Bank, which had been in the forefront of arguing that water was not a
human right but an economic good that required proper financing (Bridging Troubled Waters 2002, Water
Resources Sector Strategy, 2003 et. al.), has shifted toward examining human rights and equity. It would seem
that the many elements of the global system are catching up to villagers.

Water reform involves changing how a nation’s waters are managed and understood. Zimbabwe’s water
reforms were conducted principally with the four Dublin principles' in mind rather than the human rights
frameworks also available. We have found that a common feature of customary norms and practices as
observed in a wide range of contemporary studies of natural resource management in Zimbabwe’s rural areas
and international human rights law is the emphasis on resources that are vital for livelihood, such as food and
water. We have identified principles underlying access to water and land and have been surprised at the
strength of normative frameworks despite a literature which emphasizes contestation and overlapping spheres
of authority. In turn, this has led us to examine if and how these normative local frameworks are consonant
with some principles of the right to livelihood and right to water now embodied in a range of international
instruments. This paper connects researchers’ observations on the practice of a right to water in rural
Zimbabwe with how that right could be considered within the broader context of a right to livelihood. We
suggest that the conceptual division made between land and water does not fit with local conceptions of
livelihoods or the growing evidence of the importance of the land-water interface which includes natural
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wetlands and irrigation systems. We have chosen to probe these issues in Zimbabwe due to the processes of
water reform and the range of studies investigating water management along with our own research.” We have
not included in any depth the medium and long-term implications of the current fast-track land reform
underway for the right to water and the right to livelihood (Derman and Hellum 2003, Hammar et al. 2003,
Hellum and Derman 2004a & b).

This article proceeds as follows: In Part I we detail the emergence of the right to livelihood and the right to
water in United Nations, African Union and other international and national documents. We then turn in Part 11
to a discussion of Zimbabwe’s water reform and water management to set the context for the third part. In Part
III we examine local norms and practices with respect to rights to livelihood and water. While we note how
little the new laws have affected these, we propose greater attention to those elements of local practice which
are best conserved. In the conclusions, we examine how human rights with its obligations to protect, respect,
and fulfill set new responsibilities for states to accomplish. This is a significant challenge in contemporary
Zimbabwe with its divergence from internationally accepted human rights standards.

Part I: Water as a part of the human right to livelihood

When Zimbabwe passed its new water acts the human right to water had not been explicitly recognized,
although it had been included in some conventions (see below). In Africa, the right to water had been
incorporated into national instruments in the region. For example, the right to water is embedded in the Bill
of Rights in Section 27 (1) (b) of the South African Constitution. It states that everyone has the right to have
access to sufficient water. Article 12 of the Zambian Constitution maintains that the State shall endeavor to
provide clean and safe water. According to the Article 90 of the Ethiopian Constitution every Ethiopian is
entitled, within the countries resources, to clean water. The preamble to the Namibian Sixth Draft Water
Resources Management Bill of 2001 states that the Government’s overall responsibility for and authority
over the nation’s water resources and their use, including equitable allocation of water to ensure the right of
all citizens to sufficient safe water for a healthy and productive life and the redistribution of water. In more
general terms, the human right to water derives from the right to life, the right to livelihood and the right to
health. It has evolved through piecemeal international, regional and national law-making. It is recognized in
Article 24 of The Convention on the Rights of the Child (CRC) explicitly stating that the child has a right to
clean drinking water (Article 24). Article 14.2 h of the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW) states that rural women have a right to enjoy adequate living
conditions, particularly in relation to housing, sanitation, electricity and water supply, transport and
communications on an equal basis with men. Article 15 of the Protocol to the African Charter on Human and
Peoples Rights on the Rights of Women in Africa on the right to food® obliges States Parties to "provide
women with access to clean drinking water, sources of domestic fuel, land and the means of producing
nutritious food". The human right to water is also recognized in the United Nations Convention on the Law
of Non-Navigational Uses of Watercourses.* The SADC Protocol on Shared Water Course Systems of 1995
emphasizes equitable utilization of shared water courses applying existing customary international law and
community interest taking into account, among other things, the environmental, social and economic needs
and the impact of intended uses of the water course (Article 2).

Safe, adequate and available water

A major shift in underlining the significance of a right to water was the General Comment No.15 of July
2002 UN Committee on Economic, Social and Cultural Rights whereby the Committee concluded that there
is a human right to water embedded in article 11 in the Convention on Economic, Social and Cultural Rights
(CESCR) defining the right to livelihood as Aincluding adequate food, clothing and housing. The term
Aincluding, as understood by the Committee, indicates that the catalogue of rights encompassing the right to
livelihood is not exhaustive but must be adapted to changing social and economic concerns such as the
global water crisis (Eide 2001). Concluding that water is a human right the Committee emphasizes the
interdependence between human rights in general and between access to water and the right to health in
article 12,1, the right to food in article 11 and the right to life and human dignity enshrined in the
International Bill of Human Rights.

Recognizing that water is required for a range of different purposes that are essential for human life, the
Committee on Economic, Social and Cultural rights signaled three elements; water must be adequate for
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human life, it must be safe and available. It also must be available on a non-discriminatory basis. Adequate
water, according to the Committee, is far broader than just clean drinking water since it encompasses water
for personal and domestic uses and the necessary water resources to prevent starvation and disease (6). The
scope and extent of the human right to water is defined through its link to the right to life, the right to health
and the right to food. In the view of the committee and especially important for this paper is that the
sustainable access to water resources for agriculture is necessary to realize the right to adequate food
(General Recommendation No. 12 (1999). Disadvantaged and marginalized farmers (women and men)
would be entitled to special attention to have equitable access to water and water management systems,
including sustainable rain harvesting and irrigation technology.

The state obligation to respect, protect and fulfill

The obligation to respect, protect and fulfill rights cuts across urban and rural water supplies and services.
The obligation to respect includes a duty to refrain from interfering arbitrarily with customary or traditional
arrangements for water allocation, unlawfully polluting water or destroying water services and infrastructure
during armed conflicts (G.R. 15, 23 & 24). Taking note of the duty in article 1, paragraph 2, of the Covenant,
which provides that people cannot Abe deprived of its means of subsistence, States parties should ensure that
there is adequate access to water for subsistence farming and for securing the livelihoods of indigenous
peoples. This aspect of the human right to water is also expressed in the Statement of Understanding
accompanying the United Nations Convention on the Law of Non-Navigational Uses of Watercourses
(A/15/869 of 11 April 1997), which affirms that in determining vital human needs in the event of conflicts
over the use of watercourses Aspecial attention is to be paid to providing sufficient water to sustain human
life, including both drinking water and water required for production of food in order to prevent starvation.

The obligation to protect requires states parties to prevent individuals, groups, corporations or other agents
acting under their authority from interfering with the right to water. States parties are under an obligation to
prevent private water service operators from compromising the right to equal, safe and affordable water in
terms of regulatory systems including independent monitoring, public participation and penalties for non-
compliance (G.R. 15, 23 & 24). Taking the human right to water beyond the nation state the Committee on
Social and Economic Human Rights in General Recommendation 15 also recommends that United Nations
agencies and other international organizations concerned with water including all United Nations
organizations (World Health Organization, etc.) should cooperate effectively with States parties in relations
to the implementation of the right to water. The Committee also recommends that the international financial
institutions, notably the International Monetary Fund (IMF), the World Bank, the African Development
Bank, etc. should take into account the rights to water in their lending policies, credit agreements, structural
adjustment programs and other development projects. The emerging literature on the human right to water by
the World Bank and the World Health Organization (WHO) suggest a paradigmatic change (WHO 2003,
Salman 2004).

As regards the duty to fulfill States parties must, to ensure that water is affordable, adopt measures including:
a) use of a range of appropriate low-cost techniques and technologies; b) appropriate pricing policies such as
free or low-cost water; and ¢) income supplements. Any payment for water services has to be based on the
principles of equity, ensuring that these services, whether privately or publicly provided, are affordable for
all, including socially disadvantaged groups. Equity demands that poorer households should not be
disproportionately burdened with water expenses compared to richer households (G.R. 15, 26 & 27). This
has implications for the implementation of the user pay principle which has become ubiquitous in urban and
rural settings.

Non-discrimination

States parties are also obliged to ensure that the right to water is enjoyed without discrimination on the
grounds of sex, class, color religion or political opinion. States parties are to ensure that new laws, policies
and programs do not deny this right either de jure or de facto to selective portions of the population.
Inappropriate resource allocation can lead to indirect discrimination. Investment should, according to
Comment 15, not disproportionately favor expensive water supply services and facilities that are only
available to a small percentage of the population. CEDAW and Protocol to the African Charter on Human
and Peoples Rights on the Rights of Women® in Africa substantiates the principle of non-discrimination in
relation to water, land and food security. Simply having gender neutral laws in a situation where resources
(time, money, land, water, for example) are unevenly distributed between men and women, the CEDAW and
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the Protocol oblige States parties to take measures to eliminate both direct and indirect discrimination.’
Indirect discrimination means any distinction, exclusion or restriction made on the basis of sex which has the
effect that they impair or nullify, on a basis of equality between men and women, human rights in the
political, economic, social, cultural, civil or any other field (CEDAW Article 1).” The concept of indirect
discrimination encompasses development policies and programs that on their face value are gender-neutral
but in practice are biased against large groups of female users in comparison with male water users (Hellum
2005). Policies, programs and plans for improvements and investments in water, that are based on a division
between domestic and productive water use, will often have a discriminatory effect. Female small farmer’s
water uses, for example to irrigate vegetable gardens from shallow wells on dambos or boreholes, have been
seen as unproductive by conventional economic standards. Seemingly gender neutral investment policies
targeted towards productive water uses have, as a result, often disproportionately favored expensive water
supply services controlled by men. In accordance with Article 26 of the Protocol to the African Charter on
the Rights of Women in Africa states parties are obliged to undertake to Aadopt all necessary measures and
in particular shall provide budgetary and all other resources for the full and effective implementation of the
rights.

Part ll: Zimbabwe’s water laws and water management system

The core of Zimbabwe’s water reform rested on increasing access to water while ensuring the productive use
of water.” New participatory structures were created to increase access to water management decision-
making. These are called Catchment and Catchment Councils which are based in Zimbabwe’s seven
hydrological zones. In addition, a new parastatal was established — ZINWA - to shift water management
expenses from government to users and to increase the productive use of Zimbabwe’s waters. In Zimbabwe,
prior to the Water Act of 1998, large-scale commercial farmers controlled Zimbabwes waters through a
water rights system - first in time, first in line. This often made it difficult for new appropriations to be made
to black small-scale farmers who had great difficulty in finding the resources to obtain water rights and to
negotiate the bureaucracy to secure those rights.

Under the Act all water is vested in the President and no person can claim private ownership of any water. In
presenting the first reading of the new draft Water Bill, Attorney General (now Minister of Justice) Patrick
Chinamasa emphasized that:
What the existing legislation has done is that the water is the President’s water but the President then
put in legislation to give permission to people to exploit it and that is what is peculiarly known as the
water right. (Zimbabwe Parliamentary Debates 1998, p. 1566)

In defending the abolition of the concept of private water Chinamasa also asserted the common Zimbabwean
understanding of water:
Water is a public resource. It is a gift from God. None of us here are rain-makers, and that includes
commercial farmers. The rainmaker is God. He provides His people and that water forms part of the
hydrological cycle. (Zimbabwe Parliamentary Debates, p. 1562-63)

This is consistent with Zimbabwe’s history as a centralized state while appearing to incorporate new water-
management global policies (Derman, Ferguson and Gonese 2001). The 1998 water legislation transferred
most national planning functions from the Department of Water Development to the new parastatal ZINWA
with oversight from the Ministry of Water Development and Rural Resources. ZINWA is funded through
the sale of water behind government dams, the provision of water to cities and the levying of water charges
to large-scale users. Management of Zimbabwes waters are to be shared with the new stakeholder
organizations of Catchment Councils and Subcatchment Councils. ®

Zimbabwe’s waters are divided into two categories - commercial water and primary water. Historically
primary water was an introduced concept stemming from a residual, non-reflective category in the earliest
Southern African water laws. The first regulation of water was by the Order in Council, 1898, Section 81
pertaining to the British South Africa Company. It required the company to ensure that the natives or tribes
had a fair and equitable portion of springs or permanent water. In 1927 the positive requirement of fair and
equitable is changed to any decision that substantially effects the requirements for primary use of water by
Tribal Trust Land (TTL) residents be approved by the Board of Trustees for Tribal Trust Land (Hoffman
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1964). However, participation by ‘tribal’ and later communal area residents in water decision-making was
nil.

Primary water is defined in the Water Act of 1998 as water used for: 1) domestic human needs in or about
the area of residential premises, 2) animal life, 3) making of bricks for private use and 4) dip tanks.’ In sum,
it is not restricted to drinking water but seen as an integrated part of livelihood necessities such as food and
housing in the communal areas. The state is obliged to respect and protect the right to primary water as
embedded in the Act. What is meant by “domestic human needs in and about the area of residential
premises” is, however, not clear. New innovative forms of commercial cropping emerging within the
common property regimes in the communal lands, such as gardening for consumption and sale, represent a
challenge in how Catchment Councils when issuing water permits draw a dividing line between commercial
and primary water uses. These uses render problematic the division between commercial and primary water.
Under the new Water Act of 1998, it is only water used for commercial purposes that requires a permit in
terms of Section 34. Commercial waters definition depends upon use - water used for purposes including
agriculture, mining, livestock, hydroelectric power, etc. It follows from the ZINWA Act Section 41 that only
permitted water is subject to the user pay principle in terms of the new water levy.'® Thus rural primary water
users do not have to do so.

One Catchment Council, The Mazowe, debated what constitutes the difference between commercial and
primary water use. The Council Chairman suggested a technological answer: if the water is moved by hand
it is primary water, if it is moved by machine then it will be considered commercial. The Catchment
Manager from ZINWA present at the meeting indicated that as of yet, ZINWA had not decided what the
guidelines should be in deciding whether water use was primary or commercial.'' This view was contested
by villagers from Bangira in Mhondoro Communal Lands who argued that they would refuse to pay for
water moved by a pump to provide their vegetable gardens with water. A couple who had worked hard to
establish funding for the dam so as to raise the living standard of their own and other families argued that
since the surplus from the gardens was used for livelihood essentials, such as clothes, school-fees or
medicine, the water use should not be seen as commercial.

This lack of conceptual and policy clarity applies to the thousands of boreholes currently used in Zimbabwe.
ZINWA’s policy was to charge borehole owners for water because borehole water is no different than stream
or river water. It also, like all water, belongs to the Government. On the other hand, the Presidential Land
Review Committee under the Chairmanship of Dr. Charles Utete recommended that levying water from
boreholes should be stopped because “it discourages investment in water resource development and the
enhancement of production on farms through irrigation (Vol. I 2003: 177). In a special study on water
resources and irrigation development in the post fast track land reform era commissioned by the Utete
Committee primary water uses are defined as mainly for domestic use such as drinking, cooking and washing
and small-scale garden irrigation is not included (Manzungu Vol. II: 59).

These different conceptualizations do not sit well with CESCRS’s definition of water as a part of the right to
livelihood in General Recommendation 15. This recommendation emphasizes that the sustainable access to
water resources for agriculture is necessary to realize the right to adequate food. Local management systems
as described earlier cut across the commercial/primary division. In our view, human rights based approach
calls for a clearer definition of primary water uses that transcends clean drinking water and includes the
legitimate concerns of poor small scale farmers.

While such legal clarifications may be undertaken by the stroke of the pen, the CESCR also obliges states to
take positive steps to fulfill the human right to water. Such positive steps call for long-term economic
commitments implying that internal and external economic resources are invested in infrastructure that are
beneficial for the poor in all of Zimbabwe’s rural areas, not just the newly resettled ones.'” Despite the
emphasis upon equality of access in the initial phases of water reform, most attention has been devoted to
increasing the number of commercial water users. Zimbabwe’s new water management system was based
on the premise that fees for commercial water use would be used for the development of water resources.
The areas under irrigation in Zimbabwe have diminished greatly since the irrigation systems on the former
commercial farms have not been sustained and older government sponsored irrigation schemes have been
unable to continue in light of the harsh macroeconomic climate following the fast track land reform.
According to Manzungu the total number of hectares under irrigation has fallen from 186,600 hectares to
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120,410 hectares. This loss of 66,000 irrigated hectares has primarily been in the formerly large scale
commercial farm sector (Manzungu Vol. II: 89).

The institutional separation of water supply from water resource management issues in the communal lands
is another factor that has inhibited water development. Under the new water policy the Integrated Rural
Water Supply and Sanitation Program remains separate from the above while continuing to be tasked with
the supply of providing safe, protected drinking-water supplies for all rural water users and to ensure that
every household had at least an improved, partially enclosed latrine. This tended to alienate primary water
users who are the vast majority of Zimbabwe’s water users (Manzungu 2004: 13). Water supply programs
have been especially vulnerable to government service shrinkage and donor withdrawal. It is poorer women
who rely heavily on water sources that are free of charge, such as borehole water for their gardens; find
themselves caught in the gaps and mismatches between these different policies and institutional structures.
Their water needs fall outside the scope of both the water and sanitation program and the water reform policy
aimed at larger scale users.

There has been a dramatic increase in the numbers of Zimbabwe’s poor. Zimbabwe has one of the highest
rates of inflation in the world combined with a shrinking economy - shrinking in the sense of a series of
macroeconomic measures including gross domestic product, economic ggrowth, formal sector employment,
etc. Indeed its index has fallen from a high in 1985 (UNDP p. 243) to 90" of 94 developing countries, almost
the very bottom. In the past several years Zimbabwe has fallen from a medium human development nation
to a low one (Human Development Report 2003). It was ranked 145" in the world in its human development
index and it is this high only because of high rates of schooling. Due to Aids it is projected to have only a
2% annual growth rate - from 12.8 million people in 2001 to 13 million in 2015. 1/3 of the population is
reported to be sick with Aids or HIV positive. (P. 260). Life expectancy at birth has fallen from 56 to 33.1.
The indicator of inequality, the Gini Index is growing.”’ In this context there needs to be a much greater
coordination between water policies and poverty alleviation strategies.

Under the present circumstances laws, policies and practices that prioritize the needs of the poor have great
urgency. The current emphasis upon commercial water may be appropriate for many users but not for the
growing number of communal and resettlement farms engaged in small-scale irrigation.

Part lll: Local practices and norms

The new Zimbabwean water policy maintains a single uniform water management system. It overlooks that
access to water is, like most other natural resources, regulated by international, national and customary norms.
The regulations framing the new water management system are molded on a large scale commercial farming
model without giving much thought to the needs of the traditional as well as the new and innovative forms of
cropping that gradually are emerging within the common property regimes in the communal lands. In
communal areas and resettlement schemes both men's and women's access to water still relies heavily on
customary use rights (Pinstrup-Andersen 2000:13). These customary use rights have in part been protected as
described above by the concept of primary water. In this section of the paper we explore if there might be an
explicit or implicit recognition of a right to livelihood at least with respect to access to water for livelihood
purposes in Zimbabwe’s rural areas.

Towards this end, we have since 1999 been studying water management in three villages of Bangira,
Murombedzi and Kaondera in the chieftainship of Mashamayombe in Mhondoro Communal Land (Derman
and Hellum 2002, Hellum and Derman 2004a)."* This local qualitative study was part of a wider study of
national water reform in Zimbabwe that has been undertaken by the Center for Applied Social Studies (CASS)
at the University of Zimbabwe. We chose this area due to a rapid and recent increase in tobacco growing, a
relatively high number of private wells and the existence of a dam project. Apart from dry season vegetable
gardens located along streams, rivers, seasonally flooded grasslands (vieis) and boreholes, agriculture in this
area remains primarily rain fed maize and cotton with an expansion of irrigated tobacco. Because of these
trends in commercialization, we expected to find decreasing open access to the area’s water resources. We
made the assumption that because the deep and open wells were located on homesteads and that there was a
great increase in tobacco production that these wells would become increasingly "private".
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The right to safe drinking water

Our study in Mhondoro suggested that at the local level, as in human rights law, there is a right to clean
drinking water. Villagers demonstrated a surprising degree of consistency over time and space in upholding
the norm that no one can be denied clean drinking water (Derman and Hellum 2002). The obligation to share
drinking water extended to wells which were privately dug and on basically private land. In one village, a
private borehole paid for by one household, rapidly became a village source of drinking water. In another
village a borehole built by the Zimbabwe Tobacco Association for irrigating tobacco seedlings became an
important water drinking source for the entire village. In a third village in the study area, the private well of a
widow served as a source of drinking water for almost the entire village. Based on the norm and practice of
sharing, access to drinking water extends to boreholes constructed for principally commercial, dedicated or
private use. The duty to share increased rather than decreased during drought periods. Such sharing cut
across kinship and village borders. It has been upheld during the accelerating economic and political crisis.
Water users and well-owners reported that they had never paid or received money or give gifts. To breach
the norm of providing drinking water meant risking sanctions or being the target of witchcraft.'”” Universal
access to drinking water in Mhondoro points to a morally based duty rather than a negotiable and reciprocity
based notion of property often pointed to as a characteristic feature of African customary laws (Berry
1993).'° Applicable to men and women, insiders and outsiders, it also points to a notion of equality and non-
discrimination.

These finding are consistent with our readings of a series of Zimbabwean monographs on natural resource
management including water, wetlands, forests and land (Matondi 2001, Sithole 1999, Derman 1998,
Nemarundwe 2003, Walker n.d. and Cleaver 1998). The empirical record from communal areas in Shamva,
Mutoko, Chiduku, Dande, Masvingo, Guruve, and Matabeleland all suggest that water for drinking can and
should be made available for all. Nemarundwe in her doctoral thesis reports from the Romwe catchment in
Chivi District, South Zimbabwe, that drinking water is made available to all no matter what the source of
water. Available water sources include boreholes, riverbed wells, rivers, wells, collector wells and dams. No
matter the tenurial status, whether publicly or privately owned the water sources are available for drinking
water. In a powerful and clear manner she writes: ABecause water is considered hupenyu (life), there has
been no case of denying another village access to water during drought, although rules of use are enforced
more stringently during drought periods (2003: 108). The study points to actual incidents where this general
ideal was challenged. One example is a well owner who prevented others from accessing his well. Two days
after he locked the gate to the well he found a dead dog. In response to this the well owner later unlocked the
gate (2003:113) In a similar vein Prosper Matondi who carried out his research in an area of resettlement
farmers and two irrigation schemes in Shamva District near Bindura, the Provincial Capital of Central
Mashonaland Province, found that drinking water remained available for all despite growing scarcity of both
land and water resources. In parallel fashion, Bevlyne Sitholes research in Mutoko and Chiduku communal
areas in Eastern Mashonaland Manicaland summarizes farmers’ views on water as follows: Awater should be
available to all, rich or poor, but the person who impounds the water is the one who makes the river dry
(Sithole 1999: 195). Frances Cleavers study in Nkayi communal land in Matabeleland suggests that water
user rules that limit poor peoples access to water are invalid. She observed that poor women got away with
breaking the rules that limited water resource to certain individual users (1998: 357).

Water for gardens

Almost every family in the three villages in Mhondoro had gardens when we began our study in 1999. A
quantitative survey of water management in the area demonstrated that ninety per cent of households had
some form of dry season garden requiring hand irrigation'’. The family gardens were usually the main
responsibility of the women. The crops in the gardens are kovo, rape, onions, tomatoes, beans, ground nuts,
maize, sugar cane and cabbage. There are also fruit trees including bananas, papayas (pawpaw), and mangos.
They rely heavily on the common pool water resources including rivers, boreholes, deep wells and shallow
wells. Gardens are often situated on land that is either seasonally flooded or holds water from the rainy
season long into the dry season. The gardens are as much a source of income as of food for the family. The
income is often used for meeting household needs including food, education, clothing and medical needs. As
in Eastern Mashonaland and Manicaland, gardens are fairly recent. A number of elderly people, such as the
headman in Kaondera and his wife and the grandmother of our local research assistant, told us that they were
the first villagers to start gardening in the 1950s. They were taught to grow vegetables by an agricultural
extension officer in the colonial administration, at that time termed CONEX. People expanded their gardens
after independence in 1980 as a response to the continuous rise in food prices. Gardening was also facilitated
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by a government scheme that set out to increase and improve water supplies through inputs like free cement
for wells. The Zimbabwean government began withdrawing from rural areas during the 1990s under the
combined policies of structural adjustment and decentralization. People in Mhondoro, as local communities
elsewhere, have since been left to find alternative economic sources for expanding water supply for drinking
water, watering cattle and irrigation. The CASS survey indicated that 70 per cent of the households in the
three villages had invested work and money in water including private wells and other water resources.

Our study from Mhondoro suggests that the right to water as part and parcel of rural livelihoods extends
beyond the right to clean drinking water (Hellum 2005). Households who needed garden land were allocated
appropriate land.'® They were mainly irrigated by women and children by means of common pool resources
from nearby rivers or shallow wells on wetlands. Crops grown in these gardens generated income that paid
for children's education, food, clothing and farm equipment and provides vegetables for household
consumption and nutrition. In recent years of drought and economic hardship the produce from women's
gardens are essential source of livelihood. In one of the villages everyone we interviewed stated they had
obtained the headmans explicit or implicit approval to access land for gardens on vleis or close to rivers. The
gardens, the Sabhuku said, were important sources of livelihood and self reliance. For this reason he had not
taken action when people allocated themselves gardens without his permission. Another reason was fear of
revenge in terms of bad spirits, Angozi. This suggest the existence of an underlying norm of sharing. A
similar pattern was observed in another village where peoples gardens were moved from the wetlands to
communal gardens close to a newly constructed dam. Everyone was granted land for gardens in this area. If
the land allocated for the communal gardens was insufficient the headman saw it as his duty to allocate more
land. None of the villagers we talked to had paid for the land. This suggests a wider right to livelihood that
not is limited to clean drinking water but extends to access to garden land with available water sources.
While the case of access to gardens with available water resonates a deep concern for livelihood it is, unlike
the right to safe drinking water, not available on a universal and non-discriminatory basis. Outsiders do not
have access and the land is, in principle, allocated to the male head of household on behalf of the family.

The right to water for gardens appears to be subject to greater contestation than a right to drinking water.
Local communities will act to sanction breaches of these norms. For example, Nemarundwe, provides a
short illustrative case of water conflict at a small dam between richer and poorer, women and men, livestock
owners and non livestock owners (Nemarundwe 2003). During a drought year the dam committee chairman
sought to stop villagers from planting gardens until it was clear that there was enough water for livestock.
Garden project members protested indicating that such a move would disadvantage poor farmers who after
all did not own livestock and depended on the irrigated plots for their livelihoods (2003: 166). The dam
chairman proceeded to seal off (with the assistance of two other villagers) all outlet valves at the dam so that
no water could flow to the garden. As a result he was challenged publicly by villagers. The dam chairman
then let out all the water, until it was below the outlets. The dispute’s resolution required external authorities
to help sort out the conflict. The dam chairman was subject to a tribunal organized by the RDC and the NGO
supporting the project. He was reprimanded and the villagers called for him to resign from the dam
committee. However, he apologized to the project members and promised to cooperate with other farmers in
conserving water resources.

Unlike sources of drinking water shallow wells for irrigation of gardens may be fenced off to protect the
crops. Prosper Matondis study from Shamva focused on the growing scarcity of arable land near water
(Matondi 2001). As is the case throughout Zimbabwe, dambo gardens are located near the streams
dissecting the vleis that also are used as grazing areas. However, over time they are used more for gardens
than grazing. With the presence of livestock, gardens have to be fenced to prevent that animals eat the
produce and drink from the well. The fencing of vegetable gardens along rivers or on wetland is common
practice all over Zimbabwe. This suggests that land once is allocated for gardening, the land and the water
available for irrigation becomes family property. Access to both land and water may as such be restricted on
the basis of kin.

Dr. Bevlyne Sithole has produced the most detailed social science work on dambos in Zimbabwe (Sithole
1999). Her research was carried out in Mutoko (Mashonaland East Province) and Chiduku (Manicaland
Province) communal areas. As in other dambo areas, these are locations for multiple uses including fruit
trees, fish ponds, grazing areas, brick making, woodlots, sacred areas, and reed areas. Sithole documents
increased desiccation of dambo areas and thus increased difficulties in using the dambos particularly in using

6-8



DERMAN, HELLUM AND SITHOLE

water for small-scale irrigation. According to Sithole (and also Matondi 2001) the main mechanism for
sharing scarce livelihood resources under these conditions is subdivisions among kin within the household.

While the right to drinking water is afforded to everyone regardless of village belonging, kinship and marital
status access to land with available water for gardening is as a main rule allocated to the male head of
household on behalf of the family. Yet livelihood concerns crosscut the male status rule so as to make land
available to single and childless women, widows and divorcees. While married women, due to these
formalities, have been seen as landless Dr. Sithole, observed that women seem to be acknowledged by most
men as owners of the garden(1999, p. 80)." This strongly suggests that ownership within the family is not
acquired through rules concerning family representation but by actual use and work on the land.

While accepted within and amongst local communities these norms are frequently overlooked and
disregarded in development policies, projects and practices. In one of the largest resettlement projects in a
communal area in the Zambezi Valley, Derman (1997) reports that women farmers could no longer maintain
their dambo gardens since they were moved away from streams and rivers. Boreholes were provided for
drinking water and watering livestock. There was no broader concern for livelihood as people were left to
dig their own well gardens for vegetables. Some women continued walking long distances to keep up their
gardens while other families invested in private wells. For many women the only solution was to use the
scarce borehole water for irrigating vegetables. Because of the very dry conditions and livestock water
requirements there are great pressures upon borehole which has meant that many women have had to give up
or reduce their gardens.

The right to livelihood

As we have seen rural people in Zimbabwe see land and water as closely interconnected in fulfillment of
livelihood needs. But livelihoods are no longer just about access and use of land and water in rural areas.”
Access to basic livelihood resources such as health, food and housing also depend on cash. Like many rural
southern African residents, Zimbabweans, are dependent upon remittances from kin in cities or abroad, or
reliant upon their own engagement with paid jobs or market activities. Households and families are quite
different and even in a one rural area there are significant differences between them in terms of reliance upon
land and water. Yet, within the context of this mixed rural livelihood structure, dambo or wetlands
cultivation has particular significance since they have grown in importance due to the unpredictability of
Zimbabwe’s rains, increased reliance upon cash crops and the possibilities of hand irrigation. Dambo garden
cultivation is a recent phenomenon. For example, Sithole documents that dambo cultivation in Mutoko and
Chiduku in Eastern Mashonaland and Manicaland stems from the establishment of mission schools and
hospitals in the mid-twentieth century (1999: 140). In general, as found by Derman and Hellum, the major
garden crops come first from large-scale commercial farms and then from agricultural extension during and
after the colonial period. The mixed character of these uses and principles that are neither traditional nor
modern show how rural people in their livelihood strategies draw on a wide variety of sources.

Both clean drinking water and access to land with available water is shared between and within village
households on a day to day basis. The norm of sharing underlie trouble-less cases in terms of everyday life
practice but it is also confirmed by ideal statements from villagers (what people say) and more importantly
trouble cases both from our own, Nemarundwes and Sitholes research. A number of incidents where people
who had refused to share their drinking water were subject to revenge in terms of poisoning or death of
animals points to the existence of spiritually sanctioned norms. Access to garden land remains relatively
open compared to rain fed fields. Like water, denial of land for gardens was believed to bring with it
supernatural sanctions. Villagers also took action through local dispute resolution agencies when someone
broke the rules concerning water sharing both in relation to drinking water and water for gardens.

Our reading of Matondi, Nemarundwe, and Sithole, who all focus on communal area water management,
suggest that in situations of scarcity of common pool resources the norm of sharing is placed on the kin. This
perspective seems highly appropriate and relevant since this scarcity has been created by the unequal
divisions between land and water in the commercial farm sector and the communal and resettlement areas.
The pattern was that rather than deny some families or households access to dambo land, the gardens were
subdivided into smaller areas.
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All in all these practices from different parts of Zimbabwe point towards the existence of a set of interrelated
norms of sharing of land and water that are essential for livelihood. The widespread acceptance of these
norms appears to be vital in local communities’ ways of handling poverty and food security. These local
norms and practices are resonated in the emerging human rights law seeing water as part of the right to
livelihood in a broad sense encompassing both clean drinking water and adequate access to water for
subsistence farming and for securing livelihoods.

These findings from Zimbabwe are not necessarily matched by the situation in other Southern African
countries. Research on irrigation schemes, wetland and stream-bank gardens in Malawi by Anne Ferguson,
Diamon Kambewa and Pauline Peters in the Likangala Basin point in a different direction. As throughout
Africa, these wetland fields and gardens have become increasingly important because they are more water
secure than upland fields and they can be sites for formal irrigation schemes. A key distinction made by the
Malawi research team is between stream-bank gardens and wetlands cultivation.”’ Stream-bank gardens tend
to reside within the sub-lineages and clans of chiefly families. Peters contends that these should be viewed
as family property rather than customary land (2004: 15). Due to the lands scarcity, rental of stream-bank
land has been growing along with the level of rents. There is little or no stream-bank land left to allocate.
Wetlands appear to have become valuable for cultivation much later than stream-bank gardens. They belong
to villages and chiefdoms and thus access to them has been at the request of customary authorities. There
has been a shift from symbolic gift-giving to obligatory annual payments that resemble rents. (Peters 2004:
15). The Malawi team argues that the new land and water policy documents for Malawi do not take into
consideration stream-bank and wetlands gardens which are essential for rural livelihoods. This has also been
the case in Zimbabwe.

Part IV: Conclusions and reflections

In principle, the human right to water and the right to livelihood embedded in international and regional
African instruments protect the poor, women, children and families by setting standards that are binding for
international, national and local policy, law and decision makers. To take these abstract principles down to
people’s realities on the ground tensions and gaps between international, regional, national and local norms
and practices will have to be explored in different political, social and economic contexts. We suggest that
such an emphasis could be used for an active research program to examine if and how research findings from
Zimbabwe can be expanded to other regions and nations within SADC.

Primary water can be a starting point for national legislation and policies to include a right to water and a
right to livelihood. The idea of a right to primary water for basic human needs including domestic, animal
and house building functions is unique in the region. It has meant that such waters so far have been
protected from the growing demand for ‘user pay’ which, according to the Water Act, is restricted to
commercial water. However, the pressures upon a more privatized water sector, led by the Zimbabwe
National Water Authority, to be self-financing in the context of a national economic crisis demonstrates the
need for greater legal and political clarity for primary water. Priority should be increased on how to use
primary water for socially beneficial and development purposes other than simply expanding commercial
water use. Primary water enables the concept to be developed in the light of local concerns and the wider
regional and international human rights laws.

Local discourses and practices of distribution and management of water speak to the emerging notion of
water as a human right. Despite the recent origins of dambo cultivation and gardens, they have been utilized
under a principle of a right of access to both land and water for livelihood purposes. The concept of
livelihood, as locally understood, has responded to a changing social and economic environment by
including sale of produce but with the understanding that it is for socially understood purposes including
education of children, health expenses, clothing, house repair etc. along with the consumption of garden
products. It cuts across a narrow distinction between commercial and primary water. From a local
livelihoods’ perspective, it makes little sense to make a distinction between garden products that are directly
consumed by the family and products that are sold to provide for medicine, food or clothes. Once again rural
peoples’ decision making seems highly responsive and sensible in light of changing survival requirements
and should guide laws and policies.
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Neither the Zimbabwean land reform nor the water reform addresses how to assist those engaged in small-
scale irrigation. The priority has been given to commercial waters and to redeveloping irrigation systems in
what had been the large-scale commercial farming sector. In Zimbabwe, most communal area irrigation is
outside of formal irrigation schemes. Neither the Zimbabwe water acts nor recent policy documents make
any mention of how to support informal irrigation carried out in Zimbabwe’s communal areas and
increasingly in the former commercial farm lands. This has to do with the division between the development
functions for communal and resettlement areas tasked to Rural District Councils and central government,
water management functions given to Catchment Councils, ZINWA and the Ministry of Water Development
and the rural water supply functions which are separate from the new institutions of water reform.

The current multi-level and multi-layered political and economic crisis in Zimbabwe poses challenges to
using human rights as a framework for reform. Because international human rights are considered to be
incompatible with the current Africanist directions of the Zimbabwean government neither the Covenant on
Economic, Social and Cultural Rights, the Convention on the Rights of the Child nor the Protocol to the
African Charter on the Rights of Women (among others) have been deemed irrelevant to the government’s
policies. Our research suggests that this dichotomous perception of African culture and human rights is false
in so far as the rights to water and livelihood are concerned. It shows that prevailing norms and practices in
communal areas and the emerging human right to water and livelihood provide common ground for a new
framework facilitating active and direct support to small-scale (and often poor) farmers.

Some selected research and policy suggestions:

o Local water management strategies and principles be researched to see how they can be used to
reformulate policy designed to reduce poverty in the region.

o In the longer term we suggest that water management incorporate the right to water and livelihood
implied in ‘primary water’, embedded in local practice and the human right to water.

o Communal tenure rights be recognized for wetlands and small scale irrigation where appropriate and
desired by farmers. Women in poor families rely heavily on common pool resources in terms of land and
water for their gardens. Given the complexity but also tenuousness of women’s access to land we suggest
that a model of one size fits all (‘formalization’ or registration) may work to disadvantage women even
further. We look forward to seeing several models with guiding principles drawn from the right to
livelihood, right to water and the Protocol to the African Charter on the Rights of Women and CEDAW to
be made available for communities to select ones most appropriate for them.

e Laws and policies must undergo a gender impact analysis in order to identify potential discriminatory
effects. One problem is that water sources used by female small farmers, for example irrigation of
vegetable gardens by borehole water, by conventional economic standards have been seen as
unproductive. As a result of the gendered character of land and water uses, seemingly gender neutral
investment policies have often disproportionately favored expensive water supply services controlled by
men. This may lead to indirect discrimination in terms of both CEDAW and the Protocol of the Rights of
Women to the African Charter.
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Notes

1. The four Dublin Principles are: (1) Freshwater is a finite and vulnerable resource, essential to sustain life;
(2) water is an economic and social good; (3) Water development and management should be based on a
participatory approach involving users, planners and policy-makers at all levels; and (4) Women play a
central part in the provision, management and safeguarding of water. The thinking behind these principles
has been incorporated into policy documents authored by the World Bank and other donor organizations
(World Bank 1993, 2002, 2003).

2. Water reform has been part of the general process of decentralization. The argument runs that Aif natural
resources are managed at the local level, then they will be looked after better and more efficiently, resulting
in improved opportunities for sustainable livelihoods (SLSA Team 2003a: 3). There was, however, no
discussion of the local practices and norms which can influence or even determine whether decentralization
will be successful.

3. The Protocol was adopted by the 2™ Ordinary Assembly of the African Union, Maputo, 11.July 2003

4. The statement of understanding states that in determining vital human needs in the event of conflicts over
the use of water courses Aspecial attention is to be paid to providing sufficient water to sustain human life,
including both drinking water and water required for production of food in order to prevent starvation

S The introduction to the Protocol states that Articles 60 and 61 of the African Charter on Human and
Peoples Rights recognize regional and international human rights instruments and African practices
consistent with international norms on human and people’s rights as being important reference points for the
application and interpretation of the African Charter.

6. This obligation is embedded in Article 1 of the CEDAW and in Article 2 in the Protocol to the African
Charter on the Rights of Women
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7. There is a substantial literature on different dimensions of Zimbabwe’s water policies and water reform
including Dube and Swatuk 2002, Derman, Ferguson and Gonese 2001, Mtisi and Nicol 2003, Hellum and
Derman 2003, Derman and Gonese 2003, Manzungu, Bolding and Zawe 2004, among others.

8. These are the Sanyati, Manyame, Mazowe, Save, Runde, Mzingwane, and Gwayi.

9. Water Act 1998 section 32(1)

10. In accordance with Section 41 in the ZINWA Act The Minister may, in consultation with the approval of
the Minister responsible for finance, by statutory instrument, impose a water levy on any person holding a
permit issued in terms of the Water Act (Chapter 20:24).

11. Research Notes, February 2000. At a Mazowe Catchment Council meeting there was a discussion
whether to ask the Centre for Applied Social Sciences to suggest a definition for commercial water. This
discussion ended when the Council’s Chair suggested the technological definition.

12. There has been a large decline in support to communal areas due to the emphasis upon land acquired
during the Fast Track Land Resettlement Programme.

13. Schreiner and van Koppen were disturbed at the high Gini Index for South Africa in 2002 - 59.
Zimbabwe’s was 56.8 in 1995 which was in part due to large-scale commercial farmers. However, there is
much evidence to indicate its growth in the past several years although much statistical gathering has been
halted.

14. Mhondoro Communal Land is situated in Chegutu District, which is made up of commercial farm, small-
scale commercial, communal, resettlement and urban areas 120 kilometers west of Harare. The major river
that flows through this high plateau area is known as the Mupfure. It is part of the larger Sanyati River
Catchment south east of Harare and flows through communal and commercial land including the city of
Chegutu.

15. The norms of sharing and potential sanctions exist in those areas of the three catchments where the CASS
water research team has been working.

16. There is an intense debate on the degree and extent to which access to land can be obtained through kin
ties and networks and the extent to which it is being concentrated and access controlled by an emergent
property class (Berry 2003, Peters 2004). Increasing land concentration and control will have significant
consequences for access to water.

17. CASS BASIS survey data, CASS 2000-2001.

18. Informal irrigation land constitutes the vast majority of irrigated lands in Zimbabwe’s communal areas.
Yet the Irrigation Strategy of 1994 which was carried out in preparation for water reform focused only on
government sponsored formal irrigation schemes covering only 2,000 hectares at that time (GoZ, 1994).

19. This is not straightforward. Sithole writes Alt seemed impossible for women and men for that matter to
think about ownership in terms of this belong to this one or that one (1999: 80).

20. The process of decreasing dependence upon agriculture alone has been called by Deborah Bryceson
(1999) de-agrarianisation.

21. Derman found in the Zambezi Valley that stream-bank fields, in contrast to dry season gardens, were in
the hands of relatively few chiefly families (1997). The key distinction was between rainy season fields and
dry season gardens.
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International workshop on ‘African Water Laws: Plural Legislative Frameworks for Rural Water Management
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Shona customary practices in the context of water sector reforms in
Zimbabwe

Claudious Chikozho and Jim Latham

Zimbabwe has implemented a water sector reform programme aimed at decentralizing water resources
management to the user level. The Water Act of 1998 led to the establishment of new management institutions.
Although the act does not make any reference to customary law, traditional informal practices still prevail
among rural communities. Case studies illustrate that the new water legislation lacks relevance for rural
communities, who rely on their indigenous institutions for the management of natural resources. These
customary practices are well understood by the people, they have congruence with their worldviews and are
functional. There is a conspicuous absence of true devolution of authority in the new statutory arrangements.
This means that at grass roots level, the only consistent and observable form of management is that found in
local customary institutions. The paper argues that despite the influence of colonial and post-colonial regimes,
traditional institutions remain relevant to local communities.

Keywords: Zimbabwe, devolution, water resources management, customary law

Introduction

The Government of Zimbabwe embarked on a reform of the water sector in 1995. Informing this decision was a
belief that the Water Act of 1976 (in turn a revision of the original Water Act of 1927) was inadequate in a number
of areas. The Government of Zimbabwe indicated the principles that it hoped would be enshrined in a new Water
Act (finally passed in 1998 and promulgated in 1999) in order for it to be an effective instrument for the reform of
the management of the country’s water resources. These were:

o all surface and underground water will belong to the State

o all Zimbabweans must have access to water for primary use

o all water must be beneficially used

o water should be treated as an economic good

o water tariffs will need to take cognizance of those unable to pay the full price

o water rights in perpetuity need to be replaced by water permits issued for a specific time period.

« water management should involve all stakeholders at the lowest possible level and

o the environment is to be considered as a consumer in its own right (see Latham, 2002).

The act established catchment councils comprising of members from sub-catchment councils (selected on a
stakeholder basis) which in turn are underpinned by informal, non-statutory water user boards. There is no
provision for customary law and practice in the act, apart (possibly) from recognition of primary rights' to water.
However, water use and management is still strongly influenced by customary law, and informal practices. The
dilemma created by the new legislation is how to reconcile the newly created institutions with existing formal and
informal institutions. They have to reconcile statutory district local government (Rural district councils - RDCs)
and traditional (indigenous) institutions of governance on the one hand, with the catchment councils (CCs) on the
other. There are immense problems in achieving any sort of fit between the spatial dimensions of the resource and
the institutions of resource governance and rural development (Latham 2002). Little attention has been paid to the
role of customary law and other locally developed legal or normative systems (Katerere and Zaag, 2003). The
application of both indigenous and formal institutions of governance as instruments for the management of
resources, and how a useful symbiosis can be achieved is an exciting challenge to academics and water
professionals. The Zimbabwean case is made more complex by the current “fast-track land reform programme”.
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This programme has had a serious impact on both the customary laws and the new water management regime in
the sense that it has generally ignored the rule of law — both formal and customary. Its “fast track” nature seriously
disturbed the smooth implementation of the water reform programme. Most noticeable has been the uncontrolled
use of water particularly in the resettlement areas, difficulties in collecting water levies/tariffs and considerable
environmental damage to rivers by gold panning and deforestation.

Methodology

The paper is based on an exploration of literature on customary law in Zimbabwe specifically and Africa in
general. Case studies are used to demonstrate the inherent conflict between formal legislation and Shona water use
and management practices on the ground. The case studies heavily tape into the authors’ understanding of the basic
structure and function of the Shona judicial system, which is in turn a product of the Shona people’s worldviews.
The paper magnifies those views in order to bring out the influence that they have on water resources management.
The case studies are drawn from the Mazowe and Manyame catchments (see figure 1), where the Centre for
Applied Social Sciences (CASS) water research team closely followed developments in the water sector reform
programme for more than six years, beginning from 1996 up to 2002. The case studies demonstrate the resilience
and relevance of indigenous institutions and worldviews for the management of resources in the face of an
extensive water sector reform programme. The paper also makes use of insights gained during those six years of
research carried out at CASS to provide discourse, conclusions, and recommendations.

Dande Dam Site

Zimbabwe Catchment
Council Bou n_daries

Nyadire
Sub-
Catchment

Figure 1. Catchment council boundaries and location of case studies

Source: Hydrology Department, Zimbabwe (2000)
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Legal pluralism

Most developing countries instituting water sector reform programmes have to contend with plural legal and
institutional frameworks that govern resource use. May (1987, 21) describes legal pluralism as a situation where
the transfer or introduction of one system is superimposed on an existing political structure or culture. Attempts to
unify legal systems in both colonial and post-colonial Africa have generally met with very little success. According
to Hooker (1975, viii) despite political and economic pressures, legal pluralism has shown an amazing vitality as a
working system. Zimbabwe has not been an exception to the existence of legal pluralism. Nemarundwe (2003, 28)
points out that in practical terms, communities in the communal areas of Zimbabwe are governed by resource
systems that have multiple rules (State, RDC and local) with multiple legitimation bases (e.g. legal and customary)
and different enforcement structures and processes.

Customary law and practice

“Both law and custom comprise that code of rules approved by tribal tradition; the hereditary body of established
conduct; that which has been observed, recognized, and enjoined from time immemorial, and handed down by the
fore-fathers” (Posselt (1935, 44). This definition posits two fundamental elements of customary law. Firstly, it is
approved by tribal tradition (communally agreed upon), and secondly it is handed down from generation to
generation. However, law (customary or otherwise) is not static. It changes as society adapts to changing social,
economic and political circumstances. To what extent can that body of law and practice remain customary when it
is subjected to so many pressures? Goldin and Gelfand (1975, 28). Two important points emerge. Firstly, the
colonial era had a profound impact on the nature of laws and resource use patterns such that it diluted or altered
what was hitherto customary (Goldin and Gelfand, 1975, 28; Bryde (1976, 108). Secondly, colonial practitioners
embarked on recording customary law so that it would be in a form they were familiar with and to make it more
readily accessible to others involved in administering justice.

We define customary law as any rule or body of rules whereby rights and duties are acquired or imposed,
established by usage in a community and accepted by such community in general as having the force of law. This
also includes customary laws as modified by external forces and pressures and the influence of statutory law.
Customary behavior is perhaps best defined as what people consider seemly - what is fitting and acceptable in
given situations. Because of its generally unwritten, flexible and adaptive nature, it may exhibit considerable
complexity. This adaptive quality provides the elasticity that underpins its resilience. Customary law seeks to
enforce society’s perception of what is normal, what is just and what is consistent with its worldview. Such
adaptations are iterative and they lie within the shifting landscape of the peoples’ notions of what is culturally
acceptable. They conform to society’s current values. Customary law in this sense is not something that was, but
something that is (Katerere and Zaag, 2003). “A particular society is a going concern — it functions and perpetuates
itself — because its members, quite unconsciously, agree on the basic rules for living together” (Foster 1962, 11).
Culture and customary behavior are reflections of society’s perceptions and worldviews. They are learned while
practicing them. They are the embodiment of society’s legal institutions.

There however, exist basic differences between Roman-Dutch law (the Common Law of Zimbabwe established
through statutes) and Shona customary law that are as fundamental as the differing worldviews that produced them.
These are:

o African law is unwritten. In the western world, all legal systems are recorded and characterized by a high
level of certainty and precision (Bennett 1985, 17).

e African laws are not always clearly defined. They can vary from district to district and even within the same
district (Goldin and Gelfand 1975, 10).

o Customary laws are directly validated by community acceptance - Western law is validated by legislative
enactments, case law and judicial precedents.

e Because of its written and codified nature, western law is the preserve of professionals who engage in the
esoteric work of interpretation, application and creation of rules (Bennett 1985, 17). Africans understand their
laws by virtue of being and living as Africans. African Customary courts are open to all and there are no
restrictions regarding evidence.
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o Shona law makes little distinction between criminal and civil law. All litigation was and is still aimed at
reconciliation (see Bourdillon 1976; Holleman 1955; Goldin and Gelfand 1975, 78; and Dande case study in
this paper). Compensation for the injured parties is the prime objective rather than punitive punishment of the
transgressors. “The objective of traditional courts or tribunals in Africa was to reconcile the disputants and
maintain peace, rather than to punish the wrongdoer.

Structure and function of traditional Shona society

Ideally, a Shona polity (chieftainship) consists of nested levels of governance, starting at the village. A number of
villages, typically between twenty and fifty, comprise a ward. Several wards comprise a chieftainship. Legal
proceedings invariably commence at the village level. At village level it is important to heal ruptured relationships
and restore peace and harmony as quickly and effectively as possible. Compensation or restitution of rights for
aggrieved families is the best way to restore harmony. If it is not possible to reconcile disputants, then the matter is
referred to the court of the ward headman. The chief's court is the court of final appeal before entering the State
system of district courts presided over by professional judicial officers. Judgments in the lower tribunals (especially
at village level) were and are hard to enforce if parties cannot be reconciled by arbitration. Only chiefs or semi-
autonomous headmen could/can enforce judgments — and even chiefs (since the Colonial era) have sometimes had
to resort to the state system to enforce judgments in the light of refusal by litigants to abide by their judgments.

Traditional courts were weakened by the “peoples’ courts” introduced after independence. Nevertheless, they
continued to operate as forums for arbitration. With the resumption of authority implied by the Traditional Leaders
Act (1997), the courts of chiefs and headmen (through their “assemblies”) are likely to assume a more positive role
in the legal and social framework of the lives of rural people. There are problems with governance and the
management of resources at the lowest (village) level. First of these is that of maintaining congruence with
ecological or resource scale. In the case of water, a village community may have a limited vision of how to manage
a river system. Empirical data suggests that the unit of management best suited to compromise between the need
for local level management and the demands of scale and practical governance, is that of the traditional ward. It is
generally at this level, that an accumulation of authority provides the ingredients for ecological resilience without
detracting from the need for a clear perception of the necessary links between authority and responsibility. For
management of resources to endure, it is desirable that there is an alignment of authority, responsibility and
incentive (Murphree 2000, 4). At the ward level such an alignment is possible because the unit is still small enough
for most people to know each other on a face-to-face basis, while large enough to encompass the ecologies of scale.
It is perhaps for this reason that Shona society recognizes the court of the chief as the first level of formal
indigenous governance. It is at this level that customary law is made operational. The ward best fits the definition
of “community” which we use as a working hypothesis.*

Shona worldviews

Traditional Shona religion (which is still strong today) centres on the belief in a Supreme Being (God). God is
generally approached through a hierarchy of spirits, representing departed members of society. In traditional Shona
religious belief, the founding ancestors of the most powerful royal lineages converge and merge with the spirit of
the Supreme Being. Another important perception is represented by the dictums. “The land is the people” and “the
chief is the people, the people are the chief.” By the authority of their acceptance of his station, the people
determine the power and position of the chief. These maxims encapsulate an institutional reality that has profound
implications. They suggest that the head of a socio-political unit (be it village, ward, chiefdom or state) governs by
general consensus. And as the people are also the land (‘the land is the people’) and its resources, this worldview
embraces a notion of Man and his environment in ecological union. These views are magnified in two case studies
presented in this paper. These world views influence the resource use behavior of the Shona people in a way that
creates a gap between the demands of statutory law and actual (customary) water use practices on the ground.

Manyame catchment: Dande dam and irrigation scheme

The Dande River rises on the Great Dyke and flows through Guruve Communal Land to the Gota Hills where it
plunges over the escarpment to the lowlands that have taken its name. It then flows on to merge with the Manyame
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before debauching into the Zambezi. In many parts of the area the two rivers traverse, the mhondoros (founding
ancestral spirits) are revered and held in high regard by the inhabitants. Territorial boundaries delineate the areas of
influence for different mhondoro, mirrored to a greater or lesser degree by current chiefdoms. The Mhondoro
territories are also arranged in nested levels. These have been labelled spirit districts and provinces and culminate
in “commonwealths” (Latham, 1987). These domains of the spirit world are profoundly territorial, indeed
ecological. They are concerned with the care and management of the earth. It is underwritten by what has been
called a “philosophy of the Earth” (Schofeleers, J. 1999:2).

“There exists a type of cult which functions for the whole community ...and which is at the same time profoundly
ecological” and “what sets territorial cults apart from other religious institutions is the combination of communal
and ecological concerns” (Ibid; 2). Characteristic activities of these so-called territorial religious institutions are
rituals to counter-act drought, floods and other environmental events. More positively they function as arbiters of a
community’s well being: its crops, livestock, fishing, hunting and social cohesion. This conclusion is very much
the essence of what may be called “Indigenous Holism”. It echoes Hunt and Berkes (2000) ‘s notion of “people in
environment” or what we have interpreted as “environmental dwelling”. The mhondoro are served by spirit
mediums, who reside at sacred sites, sometimes described as cult centres.

In a narrow gorge in the Gota Hills of the Zambezi Escarpment, the colonial administration built a concrete bridge
across the Dande River that was breached many years ago. It was never re-built. Recently, a much more ambitious
project has been undertaken by the Zimbabwean Government, first with German donor support, and more recently
with aid from the Chinese, through the African Development Bank. However, local support for the dam has been
less than enthusiastic. Many people will be displaced once the dam fills. They are not likely to receive much benefit
from the construction as the water is to be channelled down to the Zambezi Valley. The Germans pulled out of the
scheme due to local resistance.

In 2001 a team of Chinese engineers moved onto the dam site. There was minimal consultation with the locals.
However, there was an understanding that Chingowo’s grave would not be submerged (Chingowo is remembered
as the founding ancestor of the Guruve people). When the villagers discovered that this undertaking had been
broken and that the dam would drown this sacred place, a revolt against the dam was mounted led by seven spirit
mediums, including the mediums for Chingowo, his sons Swembere and Dandajena; the spirit medium for the pre-
Chigowo autochthonous leader Nyamapfeka; Mutota (founder of the Mutapa dynasty) and his senior kinsmen. This
combined mhondoro congregation represented not just the people whose homes would be flooded along with the
sacred gravesite of Chingowo, but the peoples of the Valley floor, the area commonly called the Dande, where the
planned irrigation scheme is to be introduced. It thus represented a general resistance to the proposed dam and the
intended irrigation on the valley floor. Concurrent with the formal and ritualised protest from the mhondoro,
villagers obstructed the construction work and vowed to burn the bulldozers. Dande villagers also expressed grave
misgivings about the benefits of the proposed irrigation scheme (Sithole 2002).

We attended a meeting of angry local villagers which took place in June 2001. They requested us to report to the
District Administrator (DA) that they would set fire to the bulldozers unless the spirit of Chingowo was appeased.
The seven spirit mediums were demanding a large amount of compensation for the anticipated desecration. This
amounted to 25 head of cattle and a sum of money in the region of Zimbabwean $10 000. Until and unless this was
paid, work on the project was to cease. Subsequently, the DA held a number of meetings (one memorable meeting
saw him actually chased away by angry locals) before an agreed compensation was arrived at. The Mhondoro
articulate and validate public opinion (Latham 1987; Bourdillon, 1976; Spierenberg 2003). In extreme situations
mhondoro also mobilize community action. People are prepared to risk central state authority if it is clear that they
are acting out a compelling instruction from their mhondoro. This shields them from direct responsibility and
excuses their apparent defiance of superior political authority. The Chingowo grave-site issue was a clear signal
that the population was unhappy at the lack of consultation that had taken place. They demanded to be heard, and
what better way than through the mhondoro with their strong religious and ritual significance as the “owners of the
Earth. It is interesting to note that their strategy was to seek compensation rather than bar the project completely. It
is clear from this that the people were more opposed to their exclusion from the planning and implementation of a

7-5



CHIKOZHO & LATHAM

scheme that directly affected their lives and their rights in land and water than they were to the notion of
development per se.

Below the escarpment on the valley floor, the Dande Irrigation Scheme (DIS) envisages the water from the Dande
Dam being transported via a tunnel, to the Dande area (Zambezi Valley), where it will provide water for the
irrigation of some 5000 hectares of land in Chief Chitsungo’s area. This area has already been subjected to
considerable resettlement of local people, and the influx of many “outsiders” consequent on what was termed the
Mid Zambezi Project. This was a top-down intervention introduced by Central Government shortly after
Independence in the 1980’s designed to rationalize settlement patterns and to accommodate the many people who
were moving to the Valley seeking land for agriculture. Its most controversial component was the moving of
people away from the river banks where they had lived for centuries and prohibiting the use of riverine alluvial
soils for cultivation. It met with sharp resistance and was the cause of a protracted struggle (with the mhondoro
playing a prominent role) between the original Valley people and the central planners, in which Central Authority
ultimately prevailed though individual victories went to the mhondoro and the people native to the Valley (see
Derman 1990, 1993; Spierenberg, 2003). The Dande irrigation Scheme would mean that people already resettled
would be “resettled again — this time onto small irrigation holdings about 2 hectares in size.

Opposition to the scheme was inevitable, except from those who had settled more recently in the area. “The
indigenous Korekore people, it seems, are generally skeptical and worried about the Dande Irrigation Project
(DIP)... particularly on social and cultural structures. They felt that the DIP would further entrench the ever
widening gap between the original indigenous valley people and the ‘settlers’ who seem to have control of the
political and economic aspects of life in the valley” (Sithole, 2002).

Plans for irrigation using water from the Dande and Manyame were being investigated by the parastatal,
Agricultural Development Authority (ARDA), as far back as 1992. A supplementary scheme was also being
investigated by The Department of Agricultural Extension (AGRITEX). Central to the plans of these schemes was
the use of a natural pool in the Dande River as a storage and abstraction point. Mushongaende Pool is sacred. “In
this pool there are lots of things which belong to different mhondoro....There are njuzu and tsunguni (water spirits).
There are drums.. which are herd playing and people can be heard singing...People from Chitsungo family are not
allowed to go to the pool” (Spierenberg 2003, 140). In 1994 a team from Agritex started work near the pool. At the
same time a team from ARDA arrived to initiate their plans for the Dande Scheme (Both projects were being
planned without any knowledge of the other). No one in the area had been advised. When they questioned the
officials, they learned for the first time, of the proposed irrigation schemes involving redistribution of land. “The
plans were received with great suspicion” (Ibid; 140). Shortly after starting their work the engineers experienced
two car accidents and there were mysterious occurrences involving bateleur eagles following them (these birds are
regarded as sacred messengers of the mhondoro). A man who allegedly saw a goblin disappeared into the bush for
four days returning in a state of bewilderment. This caused the team to express concern. Even though they were
technocrats from outside the Dande they were nevertheless, sensitive to the apparently supernatural interventions
taking place and directed against them. They were eventually directed to Chief Chitsungo. He in turn demanded
that the scheme be explained to his people. He also referred them to the mhondoro. A long drawn out struggle
ensued. In the process, those in favour of the scheme seem to have recruited a mhondoro who argued in its favour.
Despite this the scheme has not materialised, due to “cultural problems”. Opposition to the notion of large-scale
irrigation using water from the Dande dam and supplemented by Manyame water, is still an issue.

In the winter dry season of 2003, the Lower Manyame Sub-catchment council (LMSCC) responded to a
Government appeal to grow an irrigated winter maize crop in the Dande. They approached ARDA with a plan to
grow maize on land occupied by Chitsungo villagers, adjacent to the existing Mushumbi Pools ARDA farm. A
local councillor for the area reported to the Council that local villagers were in favor of the idea provided they
receive some benefit from the crops. ARDA were mobilized to clear and plough about 100 hectares, which would
be irrigated from water derived from ARDA water (Manyame River water for which they have an abstraction
right). In the end nothing happened. We observed that there was no real intention by ARDA to pursue the plan for
fear of engendering the hostility of villagers and that the councilor’s assertion that they were supportive of the plan
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was motivated by his ambitions rather than any genuine desire on the part of the people to give up their land for an
ad hoc cultivation plan.

Field data throughout the communal lands of the LMSCC (and in the Mazowe catchment) area suggests that large-
scale irrigation schemes are not generally favored by the Shona people. There is a rather strong preference for small
and micro-irrigation projects. These are perceived as manageable by the people themselves and (a very important
aspect to them) do not involve movement or re-settlement of people. Moreover, micro-irrigation (defined as
irrigation by householders or a small group of neighbours) is consistent with their notions of landscape. A major
complaint voiced by the people in all areas we have carried out research is the lack of genuine consultation by State
and local government officials. As one respondent expressed it, “this is our land and our water. How can these
outsiders come and plan without consulting the ‘owners of the Earth?”” In addition, small-scale and micro-irrigation
is at a level not penetrated by the state or second tier government structures. Here local customary rules and
institutions) prevail.

At no other level or scale is there congruence between the institutions of management and the resource being
managed. Catchment Council (CC), Sub-catchment council (SCC) boundaries, and RDC ward boundaries ignore
the realities of traditional resource management spatial units. They sometimes coincide with traditional boundaries
though they do not recognise them. For example, the newly formed Manyame Catchment Council, is divided into
sub-catchment councils. The boundary between the Middle and Lower Manyame sub-catchments is the watershed
dividing streams and rivers flowing into the Mukwadzi and Mutorashanga Rivers. This is roughly coincidental with
the original boundary drawn between Chingowo and Zvimba areas in the sixteenth century. When the boundary
was explained to councillors of the Lower Manyame SCC, Chief Chisunga expressed great satisfaction as this
coincided with “our true boundary that was demarcated by our mhondoro long, long ago” (Meeting of the LMSCC,
June 2000). His pleasure was short-lived when he discovered that half of his area as chief fell into another
subcatchment area for purposes of water management.

As this paper is being written, the Dande Dam is once more under construction. However, prior to the return of the
Chinese construction team, a delegation from the Lower Manyame SCC visited the senior mhondoro and made
presentations to them of snuff and black cloth. Chigwedere (1980) explains that the cloth is used by the mediums
for their ritual attire. It is often faced with white and is known as hungwe cloth. Hungwe is the fish eagle and also
the totem of the very earliest proto-Shona migrants to settle in Zimbabwe in about the second century AD. These
early Shona peoples are identified by their totems, all being associated with water, the very essence of life.
Dzivaguru, the Great Pool, is a synonym for God. A visit to the dam site in December 2002 by the Lower
Manyame SCC culminated in a tour of the proposed dam wall. Here overlooking the remains of the old wall and
the birth of the new, councillors requested one of their colleagues (the chairman of ZANU (P.F.) Guruve district
development committee) to pray to the mhondoro for the dam project to be successful. Significantly, this
supplication included a suggestion to the spirits that they should be more accommodating since the dam was now
being built by children of the soil. By September 2004, work was still progressing on the construction of the dam
wall and spillway but only after foreigners and local bureaucrats have been reminded of the “weapons of the
weak”.

Mazowe Catchment: insights from a water allocation workshop

We attended a series of consultative workshops (a total of five) organized by the Mazowe Catchment Council in
different sub-catchments Mazowe catchment to introduce to the communities and other stakeholders the proposed
proportional water allocation system as part of the water sector reform program. Insights presented below are from
the workshop held in the Nyadire Sub-catchment. Views and feelings presented at that workshop generally reflect
those displayed at the other workshops. At the Nyadire workshop the participants were composed of three chiefs,
15 headmen, 2 RDC councilors, 13 members of the various water user boards that constitute the Nyadire SCC and
18 ordinary people from various villages in the Sub-catchment. Generally, people had been elected to the WUBs
and SCC though it must be acknowledged that the traditional authorities had been sidelined since the elections. The
chiefs present indicated that they were not sure why they were invited to the meeting on this day especially given
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that they had not been formally part of the water reform process right from the beginning. They stated that most
people did not know what water permits are all about, this meeting was the first time that they were being
introduced to such issues as well as being asked to participate actively. They further said, “as far as water is
concerned, most people follow the ways of their forefathers and are not aware that this or that particular type of
water use is illegal.”

The chiefs and headmen in the workshop could not conceptualize and understand the idea that water could be
shared (allocated), and they even found it amusing that anybody could talk about paying for water from the
Nyadire river. This was expressed in statements like: “We cannot share what is flowing, how do we plan or
manage what is not there?” With respect to the proportional water allocation system, most of the participants
did not see the relevance of discussing the sharing of water that they either did not have or did not see. They felt
that they could only talk about the small section of the river that they lived riparian to and not discuss water
allocation in the whole catchment of the Mazowe. They also felt that they could not discuss ‘water allocation’
when they did not have dams in their respective areas to capture and therefore, ‘allocate’ the water. One
participant said: “We are wasting time discussing what should happen tomorrow when we have nothing and are
unlikely to see these plans materializing. This is like buying a maternity dress for a woman who is not yet
pregnant, you should build dams in rural areas first before you can talk about water allocation.” It became
apparent that to most of the participants, the discussion was at best too abstract, meaningless, and irrelevant.
That there were serious disagreements over the issue of paying for water, was very evident during this and the
other workshops. However, most of the stakeholders involved accepted that there are circumstances under which
payment might be justified, for example where a level of personal control is evident. They observed that the
“person who impounds the water is the one who makes the river dry.” Thus, it is acceptable that water stored in
dams can be paid for but not that sourced from small weirs, boreholes, and pools. At the same time, water stored
in private dams should become public property, at least for livestock and other domestic needs, when there is a
severe drought.

The polarity between modern water management concepts and traditional worldviews regarding water became
very apparent. The participants did not see the possibility of water conflicts emerging in their area since they
have conciliatory dispute resolution mechanisms that they have been using since time immemorial. They also did
not agree to the idea that water should be paid for except in certain very specific circumstances. One chief stated
and the rest of the participants strongly agreed: “This water that you want permits for, this water you want us to
pay for, who is making it, who is its owner? This water in the Nyadire River has been flowing along the Nyadire
River for many centuries, can we really start fighting for it among ourselves now, why would I want a permit for
water that is flowing through? The participants agreed that water comes from God and that no one has the right
to control its use through an allocation system that requires that users pay for the water. One of the chiefs stated
vehemently, “The Queen of England could not do it, lan Smith could not do it, the Mugabe government cannot
do it, we have to rely on ourselves to find the means to realize our development objectives. We must be strong
and we must do it ourselves. This is our country, our water, we want to share it equitably!” His statement
illustrates the resilience of customary laws and practices in surviving through different political regimes in the
country. And yet another participant observed “You have presented your thoughts to us about the proportional
allocation system, whose water is this you are going to allocate? Is this not our water? You must not come here
and confuse us, and then say we are being difficult!”

What is apparent from the sentiments expressed by the people during the meeting is that the Shona people have
an alternative governance system (customary) that they have relied on for many years. They still have
confidence in the ability of that system to solve their water use and management problems. The new water use
and management demands from the water reform programme are received with, at best, some bit of curiosity
and, at worst, either absent-minded indifference or active resistance. In most cases, where the laws prohibit
certain local practices, these practices are continued, although in discussions inhabitants will feign compliance or
ignorance.
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Water sector reform and customary law in Zimbabwe: the discourses

Customary laws have existed in parallel with statutory water legislation for many years in Zimbabwe. These
traditional systems are particularly applicable in the area of conflict resolution, management of water and other
natural resources. Despite the imposition by the state of a water regime in the first water act of 1927 that
empowered a government department and a specialist water court, statutory regulations and procedures, and
technical criteria for water management, areas of customary practice remained (Bolding et al. 1996, 193). An
important aspect of economic development in Zimbabwe during the colonial era was the racially skewed model
that denied the indigenous people access to resources and thus placed limits on economic and development
opportunities. This trend was to continue even in the post-independence period. For example, within the irrigation
sector in Zimbabwe by 1994, commercial farmers (predominantly white) still used about 84 percent of the available
irrigation water while small-scale and subsistence farmers (predominantly black) used only 7 percent (Derman and
Hellum 2001, 3). Consequently, water policy and law represent the complex interplay between multiple interests,
priorities, and approaches that, as Derman et al. (2000) argue, are not always compatible. “The reform process is a
site of tensions and conflicts between values and principles embedded in liberal economic thinking and more
welfarist concerns embedded in both human rights and African customary laws” (Derman and Hellum 2001, 11).

Both case studies show that some of the principles advocated in the reforms indicate that rights to resources under
customary law are conceptualized in a fundamentally different way from the requirements of statutory law. This
has implications for the resource use and management model to be implemented. Several issues immediately arise,
including the legitimacy of treating water as an economic good. In customary law and practice, water is treated as a
god-given resource that all are entitled to use. Both case studies identify this as a real concern amongst rural
communities in Zimbabwe (also see Bolding et al. 1996; Sithole 2002, Mohamed-Katerere 1996; Hellum and
Derman 2003). Among the Shona, the founding ancestors are linked genealogically to even more senior sacred
ancestors. The spirits of these “divine heroes” are merged into and become a part of the presence of god (Latham,
1987). By stating that water “belongs to God’, people are saying it belongs to the land. And by saying it belongs to
the land, they are saying it belongs to them. By implication, they say, the control and management of water should
therefore be in their hands. The rural dwellers of today need water to satisfy their domestic requirements, to irrigate
small vegetable gardens, to make bricks for constructing their houses, and to water livestock. For them, water must
be accessible all the time regardless of whether this is enshrined in statute or not. They see it as a basic human right
because it is a source of basic survival, water is life (Latham 2002).

Legislation enacted under the water sector reform program, stipulates that water users must secure water permits if
they want to use water for purposes other than domestic. In continuation of past policy, Zimbabwe’s waters
continue to be divided into the categories of commercial and primary. This division reflects the plural legal system
of imported Roman Dutch Law and Customary Law (Hellum and Derman (2003). However, the legislation is hazy
on what constitutes water for commercial irrigation. Debate has been vigorous in the Mazowe and Manyame
catchments regarding this sensitive issue - sensitive because many micro-irrigation schemes currently regarded as
domestic could be reclassified as commercial, thereby rendering them liable to water permits and levies. Primary
rights do not cover water used for irrigation. The definition of irrigation could be construed as including micro-and
small-scale irrigation. “Irrigation means the artificial application of water to land for agricultural purposes” (Water
Act 1998). As one chief in the Nyadiri sub-catchment stated, “our concern is for our tiny gardens.” Is a ‘tiny
garden’ adjacent to a perennial pool or dam an irrigation scheme or not? This haziness in defining what is
commercial and what is domestic has the potential to worsen the clash between customary and statutory legislation.
It also has the potential to raise feelings of betrayal among rural communities who are used to receiving water for
free.

Among the Shona and other ethnic groups in the country, water use at the community level is ordinarily regulated
by local water point committees or by chiefs, headmen or village assemblies. Community sanctions generally
ensure compliance. Customary norms and practices appear better suited to handle enforcement of water use and
management practices than the new institutions imposed by the reform programme. Unfortunately, statutory
instruments give the responsibility for enforcement to other agencies outside the confines of customary law (i.e. the
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new SCCs and CCs). These are agencies whose legitimacy is still in question because they do not fall into any of
the existing frameworks of resource management (be it customary or otherwise) with which people are familiar.
Seventy five percent of rural Zimbabweans interviewed believe that customary authorities should regulate water
use (Derman et.al. 2000). Yet the customary authorities do not have any formal representation on the new
stakeholder bodies. In the light of the water and land reform, we ask what kinds and forms of law will emerge from
these apparently contradictory processes as the new black farmers move into areas that were previously occupied
by white farmers? (Hellum and Derman 2003).

There are certain fundamental ingredients necessary for successful natural resources management. Amongst the
most important of these are resilience, congruence, adaptability and the devolution of authority to the lowest
appropriate level. Most of these requirements, as they apply to local communities, are congruent with the
traditional institutional arrangements of resource governance. Over time, local level adaptive management employs
considerable energy to molding, rejecting or modifying “outsider” interventions so as to fit their local institutional
conventions. In the process the strengths or advantages of either system are often diminished and their operational
effectiveness reduced. Nevertheless, at the local level, it is local knowledge that is generally best equipped to deal
with complexity, uncertainty and environmental shocks.

Despite the introduction of the water reforms, water use and management in the communal areas in the catchments
of our study have remained largely governed by customary laws and practices. Therefore, as scientists and
practitioners, we would be sensible to recognize the strength, resilience and elasticity of local institutions as
suitable instruments to manage and develop their own resources in a manner most likely to be sustainable. This can
be done through devolution of power to appropriate levels. By the nature of their institutionalized devolution of
power, through nested levels of spatial and jurisdictional authority, the Shona customary system of governance
provides for systematic devolution and creates an environment for top-down, bottom-up and lateral accountability
because of the dictum ’the chief is the people and the people are the chief’. Evidence abound (including the case
studies) to illustrate that a major reason for failure of common property resources management lies in the
reluctance or inability of central government structures to devolve power to appropriate levels of management. The
alternative is to ensure that the existing resource management structures are taken on board when new initiatives
are implemented. “The problem is that this requires also a shift of real decision-making powers from the national to
the district and local levels. National power groups normally, however, strongly resist giving up power once they
have acquired it” (Stohr and Taylor 1981, 471). The real threat to local level management of natural resources is
therefore, not their lack of ability to manage. It is the lack of the external authorities’ will to release their political
hold on power that is the main factor inhibiting their ability to function effectively.

The Water Act of 1998 while purporting to decentralize jurisdictions has failed in this regard for it has made no
provision for decentralisation below the level of SCCs, bodies that are tasked with managing spatial jurisdictions so
large as to be dysfunctional and that do not recognise existing traditional institutions. Science has laid the empirical
basis for substantive policy and political change. It has also suggested, however, that we have now reached the
stage where experience must actively be applied in the political arena; with tenurial empowerment being the goal
and the communities themselves being the actors (Murphree 2000). Murphree was addressing general issues of
community-based management of natural resources but his comment has absolute resonance with integrated water
resource management. It is the postulate of this paper, that the pivotal role of indigenous (traditional) institutions,
based on accepted and understood worldviews, and enshrined in customary law and practice, may provide the
practical and acceptable path for political acceptance of devolved community based management of resources. It
may also prove an acceptable and exciting arena for academics and development professionals to find sustainable
solutions to the problems of resource management.

Conclusions and implications for policy reform

Zimbabwe and other African independent states have in place plural legal systems composed of customary law (in
its various forms) and the received or imposed systems of the colonizers. Customary law has, by and large, been
shaped by the historical reality that it was adopted, applied, de-constructed, and adapted by the colonial experience
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in ways that have distorted its development (Bentzon et al. 1998). Customary practice is almost always
overshadowed by the reality of the supremacy of imposed State law. In the case of conflict between local people
and the state, it is this imposed legal regime that is ultimately authoritative at higher scales of governance.
Nevertheless, local institutions can and do have an influence on how exogenous interventions are applied. At the
local level, the State lacks the capacity for sustained interventions in resource management, leaving space for
customary practices to prevail (Katerere and Zaag 2003). Customary law is not static. It adapts to change thus
providing an element of resilience. It is not easily obliterated by hegemonic state-crafted, statutory institutions and
instruments that fail to recognise the nexus between law and practice. Legislation alone cannot bring about change.
An understanding of customary law and the modalities of local resource management are essential for the creation
of legitimate and viable resource management regimes.

Current models of water management based on western paradigms that ignore African institutional arrangements
and worldviews are overly simplistic and inhibit efforts to deliver sustainable IWRM systems. “Perhaps indigenous
laws somewhat modified, are more suitable as expressing unique cultural values”(May 1987). They need to be
incorporated into the design of institutional frameworks thus providing legitimacy and congruence in the eyes of
local user communities. Customary rights and usage of water should be recognized and incorporated into the
formal legal framework of catchment management. There is no recognition of customary law or indigenous
institutional arrangements in Zimbabwe’s Water Act. Primary rights only partly meet the customary perceptions of
“water is free to all users”. Water for irrigation restricts customary access rights to water. The Mazowe case study
illustrates this point. To legitimize and make operational the customary institutions of governance requires real
devolution of authority and tenure over resources currently absent in Zimbabwean land and water legislation. It
must be recognized that any serious intervention to formally incorporate customary law and practice into the water
legislation will require in-depth research and advocacy. In this way process could lead to changes in policy and
practice more suited to the realities of sustainable management of water and other resources.
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Notes

" A primary right entitles the user to domestic water, water for livestock, dipping tanks and brick making.

% “For the purposes of our topic community is defined functionally as a principle manifest in social groupings
with the actual or potential cohesion, incentive, demarcation, legitimacy and resilience to organize themselves
for effective common pool natural resource management at levels below and beyond the reach of state
bureaucratic management.” Barrow and Murphree 2001, 27)
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Understanding legal pluralism in water rights:
lessons from Africa and Asia

Ruth Meinzen-Dick and Leticia Nkonya

Water rights, like the underlying resource itself, are fluid and changing, they necessarily connect people;
and they can derive from many sources. As water rights are now receiving increasing attention from
scholars and policymakers in developing countries, it is useful to examine the differences and similarities
between land and water rights—as well as the linkages between the two. Without an understanding of the
range and complexity of existing institutions that shape water use, efforts to improve water allocations may
be ineffective or even have the opposite effects from those intended. Reforms need to carefully consider the
range of options available. This paper reviews the multiple sources and types of water rights, the links
between land and water rights, using examples from Africa and Asia. It then examines the implications for
conflict and for water rights reform processes.

Keywords: water rights, land tenure, legal pluralism, customary law, conflict management, Africa, Asia

Introduction

Two images are often associated with the term “property rights”: fixed stone walls - immobile, permanent, and
restricting access to the resource - or a title deed - a piece of paper with a big red seal affixed in a government
office. Neither of these images, which derive from European tradition on land, is very helpful in understanding
water rights, particularly in Africa and Asia. Water rights, like the underlying resource itself, are more fluid
and changing; they necessarily connect people; and they can derive from many sources besides the government.
As water rights are now receiving increasing attention from scholars and policymakers in developing countries,
it is useful to examine the differences and similarities between land and water rights - as well as the linkages
between the two.

A starting point for this analysis is to consider why property rights matter, and why attention to water rights has
lagged behind attention to land rights. Reasons given for attention to property rights are often addressed under
four “Es” and a “C”: efficiency, environment, equity, empowerment, and conflict reduction.

o In terms of efficiency, the arguments are often made that secure property rights are needed to provide
incentives to invest in a resource. For water, this often means developing and maintaining the
infrastructure, such as a well or irrigation canal.

o Environmental arguments are closely related: property rights provide incentive to protect the resource,
and without property rights that are enforced, resources often become degraded.

e Equity relates to the distribution of the resource, and can be defined in terms of equality of access,
particularly for meeting basic needs, or in terms of distribution of rights in proportion to investment that
people make, or some combination thereof.

o The way rights are defined determines if people are included or excluded in the control of a vital resource
for their lives. Holding property rights is thus empowering to individuals or groups, particularly control
rights that recognize authority over how the resource is managed.

o Clearly defined rights are also held to reduce conflicts over resources during scarcity, which is a matter of
growing concern with discussions of “water wars.”'

Given this importance of property rights and of water, why has there not been more attention to rights over
water? The induced innovation hypotheses argue that establishing effective property rights is costly, so find
that as long as a resource is abundant, there is little incentive or need to define rights over it, but with increasing
demands and scarcity, there is pressure to define rights (Alchian and Demsetz, 1973). This is seen in African
history, where “frontier” areas with low population densities have generally had more loosely defined land
rights than areas of high population densities, and as populations increase, land rights become more specific
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(Besley 1995; Otsuka and Place, 2001). But while changes in land tenure institutions are more familiar,
studied, and debated, changes in water tenure have received less attention. However, we also see that where
water is plentiful, people often do not even know or care who else may be sharing the same river, lake, or
aquifer. As populations grow, demands on water rise, for household use, agriculture, and industry. Those who
use water are increasingly affected by the actions of other people. Coordination becomes more complex and
more crucial. In one way or another, water rights institutions, expectations about what claims to water are
socially accepted as legitimate, are constituted by such competition, influencing people’s ability to obtain
water.

However, water has several properties that mean that water rights cannot be determined in exactly the same
way as rights to land and other resources. Water is mobile, and most water use depends on flows. After water is
diverted, some evaporates or is transpired by plants, but much water also runs back through surface channels
and aquifers to be reused further downstream. Cultivation of crops, planting or cutting of trees, and other
changes in land use transform the quantity and timing of water flows into and out of aquifers and rivers. While
much land is dedicated to a single use, almost all water has multiple overlapping uses and users. All uses not
only withdraw some water, but also add something to the water that affects the quality for users downstream,
and changes in water flows affect not only human uses, but also animals and the broader environment. Rights
to water, and the consequent patterns of use, concern not just how much water is withdrawn, but also water
quality and the environment.

The slippery nature of the water itself makes it more difficult to define water rights because of the need for so
much specificity: who can use how much water from what source, when, for what purpose, etc. This
specificity, in turn, combined with the fugitive nature of the resource itself, increase the costs of monitoring and
enforcing water law. As a result, effective water rights require active management of the resource.

Improvements in water rights institutions can help reduce poverty, improve economic productivity and protect
nature. But efforts to improve water allocations may be ineffective or even have the opposite effects from those
intended, unless grounded in a good understanding of social institutions that shape rights to water, a careful
assessment of the options available for improving water management and a willingness by those involved to
experiment, adapt and learn from experience. The diversity of culture, environment, economic activities and
other conditions means there is no one best way to improve water rights and water allocation institutions. The
best route to better water management depends on where you are starting from, with many pathways available
(Bruns and Meinzen-Dick 2003).

From this standpoint, the increasing attention to water rights in Africa is very encouraging, particularly studies
that seek to address the complexity of rights over this complex resource. The remainder of this paper examines
some of these complexities, and lessons that can be drawn, not only for water governance in Africa, but for
other regions and other resources, as well. We first review the multiple sources and types of water rights, the
links between land and water rights, then examine the implications for conflict and water rights affects attempts
for water rights reform processes. Most of the emphasis in the paper is on how water rights—defined at
different levels—affect people, and hence on the local level, but the concluding section on reform processes
also addresses water rights at larger levels.

Legal pluralism in water rights

Property rights can be defined as “the claims, entitlements and related obligations among people regarding the
use and disposition of a scarce resource" (Furubotn and Pejovich 1972). Bromley (1992:4) points out that
“Rights have no meaning without correlated duties ...on aspiring users to refrain from use.” This means that
property rights are not a relationship between a person and a thing, but are social relationships between people
with relation to some object (the property). Particularly in the case of water, rights also have corresponding
duties that apply to the rights-holder—usually to use the water and dispose of wastes in a certain manner, and
often to provide money, labor, or other resources to maintain the water supply.
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The crucial point is that property rights are effective (legitimized) only if there is some kind of institution to
back them up. In many cases the state is a primary institution that backs up property rights, but this is not
necessarily the case. Particularly in the case of water rights, we find many examples of customary law (which
nonetheless changes over time) that is backed by local authority and social norms. User groups may define
their own rules for a waterpoint. At the other end of the scale, international treaties such as the Ramsar
convention on wetlands generate yet another type of law that can provide a basis for claiming water rights.
Particularly in Africa, where so many countries share in international river basins, treaties and other
international law is relevant to the allocation of these shared waters. Irrigation or other water development
projects generate their own rules and regulations, which constitute yet another type of “water law.” Most
religions also have precepts relating to water that can provide the basis for entitlements or obligations regarding
water.

The pluralism of water law is further increased in many places in Africa because each of these types of law—
especially state, customary, and religious—may themselves be plural. Government land laws may contradict
water acts. Many communities have different ethnic groups living side by side and using the same water, but
having different traditions regarding its use. In particular, many sites have farmers and pastoral groups, with
different ways of life and ideas on water. The mix of religions adds to this plurality All of these types of law
will be interpreted differently in different places, generating a plethora of local law.

Project

International

Religious

Local/customary

Figure 1. Overlapping legal orders relating to water

Source: Meinzen-Dick and Pradhan 2002

These different types of water law are not neatly separated; rather, they overlap and influence each other. Nor
are all equally powerful—their influence will vary. Figure 1 illustrates these overlapping types of law, which
can be thought of as force fields, with variable strength (Meinzen-Dick and Pradhan 2002). For example,
customary law may be very strong and state law virtually unknown or irrelevant in a remote community with
low migration and low penetration of state agencies, but in a heterogeneous community with high migration
rates in the capital city, customary law may be much weaker than state law. In the case of rural land rights in
Africa, Bruce and Migot-Adholla (1994) found that customary land tenure arrangements provided just as much
tenure security as government-issued title to the resource. Given the even higher costs of enforcing water rights
(compared to land rights), and the limitations of government agency capacity, especially in most rural areas, we
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would expect that customary law, backed by local norms and community sanctions, would also be as effective
as state law as a basis for claiming water rights in many parts of Africa.

Bundles of rights

As with rights over land or trees, water rights are not usually homogeneous “ownership” rights that permit one
to do anything with the resource, but rather can be considered as bundles of rights that may be held by different
parties. Indeed, because of the complex interrelations between these individual rights and rights-holders, they
could even be considered as a “web of interests” (Arnold, 2002, cited in Hodgson 2004)The exact definition of
these bundles varies, but they are often grouped into two broad categories: use rights of access and withdrawal,
and decision-making rights to regulate and control water uses and users, including the rights to exclude others,
manage the resource, or alienate it by transferring it to others (Schlager and Ostrom 1992). To these may be
added the rights to earn income from a resource, which Roman legal traditions have referred to as usufruct
rights (see also Alchian and Demsetz 1973). Rights to earn income from a resource (even without using it
directly) can be separate from use and management of the resource, as when government departments collects
revenue from water users, or when individuals or communities collect a charge from others who use water—a
factor that is increasingly important in the context of water transfers.

An example from Kiptegan, a spring protection site in the Nyando basin of Kenya illustrates this:

e Because of strong local norms that no one should be denied basic water needs, anyone has the right to
withdraw water from the pipe below the spring for drinking

o People may also use water for their cattle, but only from the cattle trough, and they are expected to help
keep the trough clean

e Those community members who paid some of the cost of developing the spring protection are entitled to
a higher level of service, including, if hydrologically feasible and they have paid for it, a piped water
supply to meet domestic needs and some small garden uses at their homestead, and to have a say in
selecting committee members

e The members of the committee, who provide additional time and labor, also have decision-making, or
control rights, including decisions of who can join/who is excluded from the user group, and how the
spring and its infrastructure will be managed. They also collect fees from the group members, but do not
earn income from this themselves.

These represent a blend of customary law, “project law” (in the form of rules developed with external

assistance when the spring was protected) and rules developed and modified by the user group.

While the exact definition of these bundles of rights varies from place to place, we find several common

elements in much water law in Africa:

o The state generally claims some kind of ultimate “ownership” rights over water, which may not be felt at
all at the local level, or it may require that individuals or groups who want to use or develop a water
source need to get some kind of permission from the state.

o There are widespread notions that anyone is entitled to water for “primary uses,” which are usually
interpreted as basic domestic needs, as well as household gardens, but may include other productive
livelihood needs. Islamic law has formalized this as a “right to thirst” for people and animals. Indeed,
many African societies recognize water needs of animals as well as people. As one Kalengin proverb in
Kenya says, “Even the hyena is entitled to water,” with the implication that no one can be denied water
(Leah Onyango, personal communication, 2004).

o While basic use rights are strong, they are also usually quite flexible. Rather than being clearly defined in
terms of who can draw how much water, access rights are socially negotiated, either individually or by
groups, depending on changing local circumstances (Witsenburg and Adano, 2003). In rangelands,
Ngaido (1999) discusses the importance of access options for people to use another individual’s or
group’s land and water resources under conditions like drought, which provides a measure of resilience
against ecological stress (Ngaido 1999). Cleaver (1998:351) reports a similar pattern for domestic water
in Zimbabwe: “As a precaution against drought, women rarely rely on one source of water but maintain
access to a number of different supplies, often through reciprocal social networks. Incentives to
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cooperate may therefore be indirect and relate to the need to maintain good relations with neighbors and
kin a more general sense.”

o Control rights of management and exclusion are often held by the local chiefs, groups, or individuals who
developed the source. The effectiveness of these management authorities in setting and enforcing the
rules, and in maintaining the source, varies greatly, as does the extent to which they are participatory or
autocratic. Indeed, effectiveness and decision-making practices are related. In Burkina Faso, McCarthy et
al. (2004) found that where the chiefs made decisions in collaboration with community members, rather
than by themselves, there was a significantly higher cooperative capacity, which led to better resource
outcomes. Similarly In Zimbabwe, Cleaver (1998:355) reports: “critical decisions about the rationing of
water from particular sources are only successfully enforced in those communities where the decision has
been taken at a meeting of the whole community rather than a committee alone. Consensus may enhance
collective amanagement since it reduces the need for compulsion, monitoring, and sanction.”

o Most state, customary, and religious law does not grant alienation rights (to sell, give away, or otherwise
transfer one’s rights to someone else).” More people can be allowed in, but there is no profit to an
individual to give up their rights to water.

Types of water rights

As with other types of property rights, water rights can be broadly classified as public, common, or private
property, according to who holds the rights, and particularly, the decision-making rights of allocation, which lie
at the heart of water rights (Meinzen-Dick and Bruns 2000; Meinzen-Dick and Bruns 2003; Paul 2003).

Public water rights are rights held by the state, and in which the government allocates rights to users. The
government can assert its rights over water by controlling the water allocation directly through government
agencies, or by acting as a licensing or leasing agent for granting water rights (Paul 2003). In Zimbabwe for
example, the water reform in 1990s declared all the water to be the property of state. People can get water
rights through acquiring water permits, which gives them legal license to use but not own water. Water permits
are issued in consideration of the needs of the applicant and the expected benefits of the proposed water use
(Latham 2000, Mtisi and Nicol, 2003). In Mozambique, the Water Act of 1991 regards water as a public good.
People cannot have private ownership of water sources but can obtain rights to use water by acquiring a water
license (Vaz and Pereira, 2000). Water licenses are granted for a period of 5 years and are renewable. The use
of water for primary needs like small irrigation, domestic use, watering the livestock, is free.

Common water rights refer to communal water rights where water can be used by people in ways that are
specified by some community. For true common property, some form of community or user group should have
rights to allocate water at some level, e.g. in specifying who may or may not use the water, in what ways. In
most African customary water law, water is considered as a community property and private ownership of
water is not recognized (WFP, 2001).

Private property rights are rights held by an individual or legal individuals like corporations (Meinzen-Dick and
Bruns, 2003). In water, it is generally only use rights that are recognized for individuals, particularly permits or
licenses that give an individual a right to use water in certain ways (Paul, 2003). In Botswana, for example,
people do not need to acquire water rights if they are using the water for domestic purposes or for watering
livestock. However, people are required to obtain water rights if using the water for irrigation or commercial
purposes. In some cases private rights go beyond just use rights, to include the rights to allocate the water, as in
Chile’s tradable water rights systems, in which a right-holder can transfer that water to others through sale or
lease. Although there are individual use rights in Africa, private water allocation rights are not widespread.
There are some sources such as wells or small springs which are considered private, in which the rightholder
has the right to allocate water from that source. For the case of a private water source like a well, an individual
is required to obtain land rights to be able to construct a well on a particular land. After the well has been
constructed, an individual holds the rights to both the land and water (Carlsson, 2003).

In most treatments of property rights, these types of rights are contrasted with open access situations in which
anyone has unrestricted use of the resource. There are no specific rights assigned to anyone and no one can be

8-5



MEINZEN-DICK AND NKONYA

excluded from using the resource. It is the lack of rules in open access that is seen as contributing to the
“tragedy of the commons,” wherein resources degrade because of lack of control over their use or incentives for
investing in its provision (Bromley 1992). Thus “open access” has taken on a very negative connotation in
much of the resource management literature. However, in African discussions of water rights, the term “open
access” often has a positive connotation, which others might association with the notion of human rights to
water (e.g. Gleick 1999). In African countries the notion of free access is also applied to some rangelands,
rivers and streams (FAO 2002). Many of these notions were developed under conditions of low population
densities, and may not stand up to increasing scarcity and competition. However, although it is important to
address the questions of who will manage the resource, how well, and why, if they cannot exclude others, and
what consequences this has for the state of the land and water as they come under pressure, it is also important
to recognize the value placed upon “open access” to water for all, and to seek ways to accommodate this for
growing populations.

Although these different property rights regimes can be distinguished analytically, in practice they often
overlap. The state may claim ultimate ownership of the resource, but recognize communal rights over water in
a stream, and open access primary use rights for outsiders. When that same water percolates into the water
table and is accessed through a well, it may be considered the private right of the person who built the well.

South Africa provides an illustration of these overlapping property rights regimes, and how they change over
time. During the apartheid era, state water law was based on the English common law principle, which gave
use and control rights over water to those who owned the overlying land. Thus, groundwater, springs, and even
small dams on a farm were effectively private property. However, the customary law of most black
communities held that there is no private control of water but the community leader like the village chief had
the right to control and determine the use of water resources for the benefit of the whole community (Tewari
2002). The new government reformed water rights through the National Water Act (Act 36 0f 1998). This Act
declared that the state is the guardian of all water resources in South Africa, but it also incorporated the African
customary view on water rights by declaring water to be a public resource that belongs to the whole nation and
needs to be available for common use by all South African citizens. All water required for basic human needs
like drinking is guaranteed as a right (RSA 1998; Perret 2002). Under this act, people cannot own water but can
be granted water use rights through a licensing system, which require users to pay for it. The money generated
from water use charges is used for water service and management costs (Farolfi 2004, Tewari 2002). In rural
communities, individual water users are authorized to have water use right without any payment, registration or
licensing if the water is taken for reasonable use for domestic purposes, small gardening and for animal
watering. If the water is used for commercial purposes, then individuals are required to obtain a legal
entitlement to use water or license. Through the licensing system, an individual is granted water use right for a
maximum of 40 years subject to renewal (Perret 2002). Regulations to public water rights are meant to control
water use, and resolve problems which might occur as a result of water over use, and resolve conflicts as results
of competing uses. There are thus public rights to regulate the resource, collective rights of communities to use
water for basic needs, and private individual use rights under licenses.

Relationship between land and water rights in Africa

Much of the current attention to water rights reform now looks at ways of making water rights separable from
rights over land. This particularly applies to well-publicized cases in the Western United States, Chile, and
Australia, where growing demand for water for non-agricultural uses in cities and industries creates pressure to
transfer water away from agriculture. However, from the point of view of much European statutory law, water
rights have been a subsidiary component of land rights (Hodgson 2004). In much of Africa and Asia it is hard
to identify the water rights because they are intrinsically linked to land. African customary land rights, in turn,
depend on social relations—membership in communities or relations with land-allocating chiefs, for example.
Indeed, in Ramazotti’s (1996) review of the ethnographic literature on customary water law, most information
about water rights came from discussions of land law or the institutions of chieftaincies, demonstrating how
water rights are embedded in both land tenure and social relations.
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Two very different environmental conditions—wetlands and semi-arid rangelands—illustrate the linkages
between land and water rights. In wetlands, control over land also gives water. Here, land is more scarce than
water, and hence it makes sense to concentrate on the allocation of land. By contrast, in dry areas, water rights
are the key to control and use of land for pastures. Access to water points opens up the possibility to use large
areas of grazing land for migratory pastoralists.’” Enclosing a water point can make pastoral production—and
even the lives of the pastoralists—unviable.

Keeping animals often overlaps with other land (and water) uses. On the more humid end of the spectrum,
animals may be raised in agricultural areas, either by the farmers themselves or by pastoralist households.
While there can be complementarity in resource use by letting animals graze on fallow fields and provide
manure in exchange, there is also potential for conflict, especially where cattle must pass by or through
growing fields to get to water. In the Kirindi Oya irrigation system in Sri Lanka, the irrigation development
displaced pastoralists from land, and did not provide enough alternative watering points for the cattle.
Although the cattle farmers’ association was included in irrigation Project Management Committee meetings to
address cattle damages to crops as they walked through the system to get water, they were not included in the
decision-making about water allocation, to ensure that their needs were met (Meinzen-Dick and Bakker, 2001).
On the drier end of the spectrum there are important overlapping uses between pastoralists and wildlife that are
particularly important in Africa. The interactions between humans, livestock, and wildlife have often been
studies in terms of land, particularly where parks or reserves are created for wildlife, excluding the people and
their animals, but the interactions and even conflicts are often over water, particularly where tourism is
developed and consumes large amounts of water (e.g. for swimming pools), or fences are used to exclude
people from accessing water points, thus denying basic needs.

Both wetlands and drylands are important resources in Africa, and hence the principles of interconnected land
and water rights are important to understand for these resources. But even in irrigation systems, land rights are
the key to obtaining water. There are clearly demarcated areas of land that are entitled to receive irrigation
water. In South India, for example, land is even classified according to whether it is supposed to receive one
season of irrigation per year or two, and land values and taxation rates differ accordingly. However, the
development of many irrigation projects has also disrupted land tenure arrangements by expropriating the land
to be irrigated, and then reassigning plots in the new system. This is illustrated in van Koppen’s (2000) study
of the development of irrigation systems on bas fonds (wetlands) in Burkina Faso: women had held relatively
strong use, decision-making, and even full ownership rights over the bas fond, where they cultivated rice.
However, the project initially ignored the fact that women were the landholders, and assigned “household”
plots to the male heads of households, thereby weakening women’s rights—an example of project law and
customary law clashing. The result was a fall in productivity despite the “improvement” of the technical
infrastructure, because the underlying institutions—including not only property rights but also intra-household
relations - were disrupted. Later sites under the project corrected this by involving the women in the land
allocation.

In other cases of irrigation development, the state has expropriated all land in the area to be irrigated, and then
reassigned (often smaller) plots within the irrigation system, as in Kenya, Malawi, and Zimbabwe, for example.
The result may be stronger water rights, but weaker land tenure security, as the farmers cultivating irrigated
plots often shift from holding relatively strong customary use rights to their land, to being “tenants” on
government land, and subject to the threat of eviction for failure to cultivate in prescribed ways, which often
include growing specified crops. Farmers thus lose many decision-making rights over their land, as well as
uncertainty about the duration of their rights. And, because they often cannot transfer or sell their land in the
irrigation scheme, they do not benefit from any improvements. This contrasts with the situation in much of
Asia, where farmers generally have ownership rights to land within irrigation schemes, which provides for
much greater security of tenure and a long-term view of irrigated production.

Even where land and water are not strongly connected for productive purposes (as for cultivation or herding),
there are vital links between land and water rights. In Kenya, for example, there are strong norms specifying
that everyone has rights to use water. However, much of the land has been privatized. In the Nyando basin,
land buying companies bought land from large-scale white farmers, subdivided and sold all of the land to
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smallholders, without regard for the slope or location of the plots relative to water. While no one should be
denied water, it was not as incumbent upon land owners to allow people and their animals to cross their land to
access the water. The result was that many people had no access to the springs or rivers, and hence could not
get water, even for basic domestic needs. The few public access points, such as bridges, became overused.
Moreover, communities faced considerable obstacles to developing water sources, if they could not control the
land, as well. In the Kiptegan site referred to above, the spring development that benefited the whole
community was only possible when, after discussions with ICRAF and government staff, several men with land
surrounding a spring decided to devote that land to the spring protection, planting indigenous trees above it and
setting aside an area in which people and cattle could (separately) access the water (Leah Onyango and Brent
Swallow personal communication, 2004).

This spring protection offers a positive example of how the way in which land is used has a major impact on
both the quality and the quantity of water resources, and thus on water rights. Unfortunately, negative examples
come to mind more readily: cattle tracks or cultivation of hillsides contributing to soil erosion and hence lower
water quality and silting up of reservoirs; pesticide use on farms polluting the streams and groundwater;
deforestation or reforestation affecting the runoff rates. This linkage between land and water in hydrological
units lies at the heart of watershed management programs. Swallow et al. (2001) point out that these relations
are complex, and not all land is equally influential in this: there are particular types of land uses, including
wetlands, riverine vegetation, and paddy fields that play critical roles as sinks or filters for water, sediment, and
other flows. Unfortunately, the property rights to riverine vegetation and wetlands is often not clearly defined,
nor are they under the effective control of a management entity that seeks to protect or enhance their watershed
functions.

Alongside the burgeoning number of watershed management projects supported by governments and NGOs,
land and water rights are increasingly being separated. Part of this is fuelled by government structures: land
and water are specified in different statutes and administered by different government agencies. Even
international and donor organizations recommending policies for land tenure often neglect to mention water,
and vice versa. There are also fundamental differences in the conceptualization of land and water rights, with
state law treating land rights in the abstract, without regard for their location or topography (as exemplified by
the land buying companies in Kenya). Water rights, by contrast, are always very particular to location, time,
and use. In reviewing both the functional linkages between land and water, and these divergences, Hodgson
(2004) finds that “few formal mechanisms exist in law to ensure a co-ordinated approach to the allocation and
administration of land tenure rights and water rights.”

The growing trend toward integrated water resource management (IWRM) tries to link these, to overcome the
divide that has been created by assigning authority over land and water to different government agencies.
There are hopeful signs: Kenya’s current land tenure and water rights reform are taking place in parallel, but
officials involved in the two processes are at least consulting each other. But for reintegrating land and water
rights, state law and institutions may not be the best starting point. Rather, it is useful to look to the ways in
which land and water rights and management have been linked in a range of customary institutions, and seek to
identify principles upon which appropriate land and water rights linkages can be built.

Water, rights, and conflict

Based on property rights theory and experiences with land, it would seem that clearly defined property rights -
which, by definition, create shared expectations - would help to reduce conflict over the resource, particularly
as it becomes more scarce. This notion provides part of the impetus for water rights reforms and formalization
(Rodgers and Hall 2003). However logical it may be, it is not necessarily true. When a fixed expectation
comes up against a fluctuating resource, that in itself can be a source of conflict. This may explain why
customary water rights are so often ambiguous. In a collection of studies of water conflict in Nepal and India
(Benda-Beckmann et al. 1997) a recurring theme is that local norms which form the basis for claiming water
rights are principles rather than precise rules, subject to recurring negotiation. Indeed, in many of these cases it
was attempts to formalize rights that often triggered conflict, rather than the use of the water itself. The same
was found along Tana River in Kenya, where a government land adjudication program triggered violence
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between Pokomo farmers and Orma pastoralists, who had historically shared the resource under more flexible
tenure arrangements.

That ambiguous or flexible rules are particularly adapted to situations where the resource is very variable is
seen in a study from Marsabit, a dry pastoral area in Northern Kenya. Although there has been recurrent
violence and raiding between the different ethnic groups in the area, and both claimed rights to the water points
based on different customary principles, Witsenburg and Adano (2003) found that conflicts actually decreased,
rather than increased, during drought because: “Both ethnic groups claim ownership of the well site, but they
both said that the other group had a legitimate claim as well, which they consider in crisis times of drought.
Samburu/Rendille herdsmen said that the Boran have a rightful claim, because they have invested time, money
and labour to develop the wells, whereas the Boran admit that the Samburu/Rendille have a rightful claim
based on their history, having used this water site long before the Boran migrated from Ethiopia in the 1920s.
... many [violent] incidents take place at well sites, though not because they want to capture the well or to fight
for access to the well. If they would really like to use the well, they would approach the other group peacefully.
Instead, they fight at well sites because these are profitable places to raid when there is a concentration of
people and animals. ... situations of drought and hunger, as in 2000, are different from other situations: they
now have a common enemy to fight.” Thus, a recognition of their interdependence and common need for water
mitigates conflict over this vital resource.

Studies from Zimbabwe (Cleaver, 1998; Chikozho and Latham, 2005) have similarly found that customary
water rights place a high value on conciliation and conflict avoidance. Although there may be rules governing
use of water, there is a reluctance to punish rule-breakers. “Approximate compliance” is accepted, taking into
consideration hardship circumstances of the rulebreakers. This is similar to adat (customary law) in Indonesia,
which considers the intention behind an action as important as the act itself when meting out sanctions (Ambler
1998). In Sri Lanka, Meinzen-Dick and Bakker (2001) also found that communities allowed people to use
water in ways that were against official government regulations when “they need it and there is no other
source.”

Aaron Wolf (2000) suggests that localized principles used to manage water and mitigate conflict could also
provide valuable lessons for those dealing with water at the international level. Based on a study of the Berber
in Morocco and Bedouin in Israel, he suggests that principles such as prioritizing uses and protecting
downstream and minority rights can be applied to international waters, as well. From our examination of these
cases we can suggest an additional principle to draw upon - the value placed on mutual survival, and the
recognition that, especially in times of drought, there is a common enemy that competing users should
cooperate to overcome.

Implications for water rights reform processes

Many countries in Africa have been, or still are, engaged in a variety of land tenure reform processes. Now due
to a range of internal and external pressures, many are also embarking on water rights reforms. Comparing the
impetus between land and water rights reforms, Hodgson (2004: 30) finds: “the concerns of water rights
reform, scarcity and sustainability, are quite absent from the land reform debate.” But on the other hand,
“Generally speaking, water rights reforms have had fewer re-distributive or socio-economic objectives than
reforms to land tenure rights. An exception is South Africa whose recently enacted Water Act seeks to
implement the two key principles of the 1997 National Water Policy, ‘sustainability’ and ‘equity’ (Hodgson
2004: 28).”

Many land tenure reform programs (e.g. Kenya’s Swynnerton Plan (Synnerton 1954)) have imposed western-
style private property with cadastres and title. However, experience has shown problems with this approach in
terms of the high costs and potential to exclude many people. Research on customary tenure (particularly in
Africa) has also found that customary systems do not necessarily create tenure insecurity that limits investment
(Bruce and Migot-Adholla 1994). Consequently, new donor and government plans take more nuanced
approaches, starting with more attention to existing land tenure (e.g. EU, 2004). Even de Soto, a well-known
advocate of land titling and privatization programs, argues that it is essential to understand the customary rules
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and social contracts (“people’s law”) that that are already in place before implementing any major reforms:
“Outside the west, extralegal social contracts prevail for a good reason: They have managed much better than
formal law to build on the actual consensus between people about how their assets ought to be governed. Any
attempt to create a unified property system that does not take into account the collective contracts that underpin
existing property arrangements will crash into the very roots of the rights most people rely on for holding onto
their assets (de Soto, 2000: 171). If that applies to land rights, it is even more true of water.

Yet water reform processes are often dominated by (statutory) legal scholars and/or hydrologists, and have not
always started with a thorough understanding of existing water rights and governance systems. Programs of
formalizing, registering, and individualizing water rights run the risk of creating “cadastre disasters” unless
they learn from the experience of land tenure reforms, and take into account the range of existing water rights.
In the remainder of this section, we examine how an improved understanding of the complexity of existing
(pluralistic) water rights could contribute to effective reforms, and how the experiences from land and water
rights reforms might inform each other.

It may yet be that the property rights school will be proved right, and rising demands and competition for
limited water resources will prompt formalization of water rights in Africa, as well. These changes are taking
place in land, both through state and external intervention, as well as endogenously through changes in the
customary law itself (Otsuka and Place 2001). With rising populations and growing per capita water
consumption - for domestic uses, intensification of agriculture, and industrialization - water uses and users are
becoming even more interconnected, not just at the local level where face to face negotiations are possible, but
over large distance, from rural areas to cities, and even across national boundaries. For example, in the Mara-
Serengeti basin of Kenya and Tanzania, agricultural development in the upstream areas is affecting the quantity
and quality of water available for the pastoralists and wildlife further down, a factor compounded by increasing
tourism, which also creates high water demands. Some form of new institutional arrangements is called for to
regulate or reconcile these competing demands.

Existing customary institutions are likely to be inadequate where the competing users are from different ethnic
or religious background, so that they do not share the same norms and customs. Thus, the emerging water law
is likely to be based in state institutions. When the competing users do not even share the same government,
then some form of international institution is usually created. But as these decision-making and regulatory
bodies move away from the institutions based on social relations, in which much customary water law is
currently embedded, the users affected are likely to have less say in the decision-making. Just as importantly,
they are likely to identify less with the other water users with whom they share the resource, or to understand
and respect each other’s needs. The lower influence on the rules and lower sense of identity with other users
are likely to reduce compliance with the rules. The question is whether the emerging (national or international)
governance systems that set and enforce water rights at these higher levels can build on the principles of social
relations, personal contact, by including mechanisms for members of different user groups to meet and
understand each others’ needs? Such “multi-stakeholder platforms” may take longer to develop the rules, and
may seem more costly than to just have “experts” do the work, but in the long run it may pay off through
increased legitimacy, and hence higher compliance at lower enforcement costs.

At the same time, we should not romanticize customary system. There is ample evidence that customary law
frequently reflects unequal power relationships in local communities. Such relationships greatly affect the ways
in which land and water are distributed and managed. State law may seek to confer more rights on the less
advantaged members of a given community, on paper at least. Formalization of water rights may also be called
for to protect the livelihoods of existing users against new uses and users. This is especially relevant as water
use increases, bringing local users into competition with other users.

However, there is ample evidence that groups like women or the poor often lose out in processes of
formalization, particularly in land titling programs (Lastarria-Cornhiel, 1997). One reason they lose out is
because such people often lack the resources (knowledge, time, travel, and money) required to get security of
tenure through the state, but as the “force field” of state law increases, the customary security of tenure through
social relations often weakens. It may be advisable for those who develop any water rights registration
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programs to go through the whole process with a poor rural woman, to see exactly what it would take for her to
get recognized rights through the state, and then modify the system to remove as many obstacles as possible for
people like her.

Another reason that the poor lose out is that formal state systems often accord less recognition to the
overlapping rights to the resource, on which many poor people rely (Hodgson 2004). We have seen, however,
that both land and water rights have multiple uses and users. These multiple users often have some shared
understandings on who, how, when and how much of the resource can be used, the inter-linkages between
them, and perhaps even quality issues. These are often lost in tenure reforms, particularly privatization,
because such conditionality is seen to increase transaction costs and hinder the efficient redistribution of
property rights. Even when the state declares itself the owner of all resources, as the custodian for all the
people, Hodgson (2004) finds that the effect is to deny customary rights as well as eroding local management
authority over the resource.

Codification of rights does not allow for considerations of special circumstances, such as basic livelihood
needs, that are given substantial weight in customary systems. This is partly due to limitations of state capacity
to interpret individual circumstances, but it also derives from current emphasis on the “rule of law,” which
implies that everyone should be treated equally, without special considerations. Reforms of both land and
water tenure often have the objective of “regularizing” all uses of water under the authority of a state agency
(Hodgson 2004) or to “integrate all forms of property into a unified system (De Soto 2000: 162). Legal
anthropologists who study the multiple types of “law” that abound in any society would suggest that this is not
possible—that pluralism will always persist, in some form. But even if it were possible to fit all customary law
within the ambit of state law, it may not be desirable, because the pluralism in water rights and basis for claims
allows for dynamism, for adaptation to varying local circumstances (Berry, 1993; Meinzen-Dick and Pradhan,
2002).

One option that is increasingly used in land tenure reforms is for the state to recognize local authorities, who
can set and administer rights within their areas. This builds on both local custom and uses the institutions to
back those rights, instead of relying heavily on state apparatus, which is often costly or ineffective, especially in
rural areas. Tanner (2002) discusses some of the challenges that this approach faced in Mozambique,
particularly difficulties in codifying many different customary systems, protecting the rights of women (who
are strongly disadvantaged under customary land law), and guarding against unscrupulous chiefs. To this list of
challenges should be added variation in the capacity of local leaders and of communities to manage the
resource. Effective management of the resource itself is required to make water rights effective, and if the state
does not deliver this, then local leadership and collective action is critical. But such local institutions do not
function well in every community; hence devolution of authority over water rights will not work well in all
locations, and due attention should be given to local capacity-building, where needed.

Whatever institutional reforms are chosen, the state cannot simply wave a magic legislative wand or issue an
administrative order, and expect to automatically change water rights on the ground. Effective changes - from
de jure to de facto - require more than changes in the law itself: they need to become widely known, discussed,
and even debated. South Africa’s water rights reforms exemplify this. There was a prolonged process of
public discussion over the Water Act, which not only served to refine the legislation itself, but to ensure that it
was discussed and widely known, so that people can appeal to the new laws to claim their rights, and to see that
the provisions of the law are implemented. The next step is to build the capacity of implementing institutions,
which may require considerable investment of time, training, and other resources, particularly if
multistakeholder institutions are to be developed (Seetal 2003).

However, it is not only statutory water rights that can be changed. Customary and even religious law also
evolve over time in response to changing environmental conditions, livelihoods, and even changes in other

types of law. Thus, a change in state law can stimulate changes in customary law.

The question of how such changes in state or local law will affect the poor deserves particular attention in water
rights reform, given the fundamental importance of water. In particular, where state law makes special

8-11



MEINZEN-DICK AND NKONYA

provisions for disadvantaged groups, this can provide something to which they can appeal. But this, in turn,
requires legal literacy campaigns so that even illiterate rural women will know of any new rights that they are
supposed to be accorded.

Before rushing to formalize water rights—which has often involved either nationalization or privatization, it is
important to consider the full range of options, including looking for new forms of property rights that build
upon strong customary principles. There is an opportunity to build upon widespread customary norms that
specify rights to water for basic needs. Here the international discourse and customary law come together in
emphasizing water as a basic human right. However, because water rights are meaningless without an
institution to back them, serious questions of how much water can be used will need to be addressed, as well as
what incentives there will be for anyone to supply it.

True “open access” to water may be desirable (as indicated in much of the local law), but not feasible. Yet
water rights reforms should strive to ensure that the basic principle is met: that water for basic livelihood needs
will be available for all. Both restraint on use and investment in provision are required. Achieving this may
require going beyond conventional measures of regulation or economic incentives, to also appeal to norms and
values of sharing and caring for other, as well as for the earth. As Mahatma Gandh reminded us, over 50 years
ago: “Earth provides enough to satisfy every man’s need, but not every man’s greed.”
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Notes

1. Although there is considerable talk of “water wars,” in fact there is little evidence of international violent
conflict over water. Violence over water is more likely at the local level (Ravnborg, 2004).

2. An exception in customary law is where someone has dug a well or developed a source that is considered
private, and can bequeath that source to heirs, e.g. under Maasai tradition (Potkanski, 1997, cited in Juma
and Maganga, 2005).

3. In West Asia and North Africa, herders with large flocks increasingly bring water to their animals, rather
than the reverse, but the higher costs of fuel and transport, as well as high poverty rates, make this less of an
option in most of Sub-saharan Africa.
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Making water rights administration work

Hector Gardurio

This paper distills guidelines from experiences in Argentina (Mendoza Province), Chile, Mexico, South Africa,
Sri Lanka, Uganda and Uruguay in designing and implementing their respective formal water rights
administration systems, grouped in guidelines for setting up an enabling environment for implementation, for
drafting “implementable” water legislation, for the implementation itself, and for making a water rights
administration system a true water resources management tool. The last set refers to the most important
challenge, namely “doing the right thing, not just the thing right”. It also proposes a dynamic approach to
water resources policy, law and regulations drafting, namely the “parallel track approach”.
Informal/customary systems of water rights are not specifically addressed in the seven case studies summarized
herein; assuming — perhaps naively — that in most cases customary practices may be taken into account
through stakeholder participation within the fold of formal water resource legislation. Therefore, a fifth set,
namely guidelines for addressing plural legislative frameworks through stakeholder participation is also

offered.

Keywords: water rights system design and implementation, water rights guidelines, water legislation
drafting

Introduction

A system of water rights (permits to abstract and use water resources — Garduiio 2003), based on formal water
legislation (Caponera 1992 and Nanni et a/ 2003) is often first introduced as a means to reduce interference,
avoid counterproductive conflicts and resolve emerging disputes between neighboring users. However, the
development of a stable system of water rights has far wider benefits, since it provides a sound foundation for
the development and protection of water resources and for the conservation of aquatic ecosystems. Also,
certain other steps towards more integrated water resources management can only be effectively tackled when
water rights have been adequately defined:

o fostering the participation of water users in water resource management

¢ implementing demand management programs

e ensuring water availability for new water resources development to address the needs of the poor

e systematic collection of water use charges to promote water use efficiency and to raise revenues for
resource management

possible subsequent trading of water rights to promote more efficient water allocation

e developing conjunctive use of surface water and groundwater resources

Regulation of freshwater abstraction from, and of wastewater disposal into, surface and underground water
systems, and of water rights accruing as a result, is a recurrent feature of much modern legislation for the
management, development, conservation and use of water resources. Regulating water rights, however, will not
per se ensure that the relevant abstraction licensing and wastewater disposal permitting materializes. Enacting
legislation is one thing, implementing it quite another. It is safe to say that, in fact, implementation tends to be
the Achilles’ heel of the process of reforming and modernizing water resources legislation.

Timely and effective administration is critical to establishing the credibility of such legislation and to ensuring
public support for and compliance with it. Administration of the legislation is equally important to establishing
the security of rights to water resources and hence to promoting private-sector investment. This should,
however, take place in a context where meaningful protection is provided for basic human and environmental
requirements while available water resources get allocated to users in an increasingly competitive environment.
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Because of the dynamic complexities of the quality and quantity aspects of the water cycle, the human
interventions in it and the many historical, social, ecological, economic and political circumstances that
influence the use of water resources, water laws are very complex and success in implementing and enforcing
them, not only in developing countries, is extremely difficult to achieve. Probably the most complex challenge
water laws pose is the administration of water rights, i.e., the granting of licenses, concessions, permits and
other comparable legal titles for the abstraction of water from watercourses, lakes and other expanses of surface
waters, and for the extraction of groundwater; and the granting of licenses, permits and other comparable legal
instruments for the discharge of waste and wastewater directly or indirectly into a water body or onto the soil.
A perhaps more formidable challenge still is monitoring and enforcing the compliance of water users with the
law in general and with the terms and conditions of such licenses and permits in particular. The difficulties
stem from the complexities mentioned above, but also from the fact that in many cases legislation is drafted
with limited regard for the institutional capacity to "absorb" it.

This paper, which mainly summarizes two FAO publications (Gardufio, 2001 and Gardufio et a/, 2003) is
equally directed at policymakers, lawmakers and government administrators. It has been written in the belief
that laws and regulations will stand a serious chance of being implemented and effectively administered if the
demanding complexities of the implementation and administration of systems of water rights, and of the
associated licensing and permitting legislation are factored into the drafting of the legislation. But sound
implementation may not be enough unless water rights administration serves the purpose for which it was
established. To this end conclusions are offered as preliminary guidelines for the use of lawmakers and
government administrators. The reports cited above include references to other sources.

Seven case studies illustrate this paper. The Mexican case is based on the author’s experience as responsible for
designing and implementing the water rights administration system as established by the water resources
legislation in his own country, updated recently (2003) with one of his successors. The studies on the Republic
of South Africa, Sri Lanka and Uganda draw from his experience as FAO consultant (during 1997-1999) on the
implementation of water resources licensing legislation in those countries. The studies on Chile, Mendoza
Province in Argentina and Uruguay, were prepared in 2003 by key role players in the administration of water
rights system in each country.

The complexities mentioned above are further aggravated when plural legislative frameworks (formal and
customary) coexist. This is the case in most countries in Africa. Nevertheless, the guidelines offered deal
basically with the processes involved in the design and implementation of water rights systems, and in this
respect they could be also useful in making the best of existing informal systems. Informal/customary systems
of water rights are not specifically addressed in the seven case studies summarized herein; assuming — perhaps
naively — that in most cases in the case study countries and perhaps in some African countries customary
practices may be taken into account through stakeholder participation within the fold of formal water resource
legislation. To this effect, some guidelines dealing with stakeholder participation are also included.

Conceptual framework

This paper deals mainly with the right to abstract and use water, but it must be recognized that the
administration of such rights should go hand-in-hand with the administration of wastewater disposal permits
and of water-resource fees or levies. Therefore, these three components are first dealt with, followed by a
general description of the water rights administration process and of the implementation tools usually required
for such administration to be operational.

Components

Water abstraction and use rights

A ‘water right’ usually constitutes the right to use (but not ownership of) the water itself. Lawyers call this a

‘usufructuary right’. A water rights system (Gardufio ef al 2002) should have the following attributes:

o requirement for effective and beneficial use of water, such that water resources cannot be obtained for
speculation or let run to waste
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e reasonable security of water use tenure, including entitlement to compensation under some (but not all)
circumstances when reduced, notwithstanding the requirement for efficient and beneficial use

o flexibility to reallocate water, to more beneficial social, economic and ecological uses, through periodic
review or other mechanisms, rather than allocation in perpetuity.

Water rights are thus normally subject to a series of terms and conditions (Box 1).

Box 1. Terms and conditions usually specified in water abstraction and use rights
Term or condition Comments
duration of right allocation flexibility requires some time limitation (say 5-50 years)
point of abstraction and use these should be specified and may be different
purpose of use important to distinguish consumptive and non-consumptive use rights
rate of abstraction specify annual maximum together with any short-term limits
specification of works details of diversion, storage dam or well
environmental requirements linked specifications of location/quality of return flow
cost of right (water resource levy) fee usually paid for holding and/or using right
record of transaction obligation to declare transfer of right (when permitted)
loss or reduction of right forfeiture without compensation for non-use or non-compliance
suspension of right as a penalty or in emergency without compensation
review of right periodic adjustment with compensation according to supply/demand
renewal of right facility to apply for continuation before expiration
Source; adapted from Gardufo et al 2002

Wastewater disposal permits

These permits usually specify the amount of water a user is allowed to dispose of in a certain surface or
groundwater body or onto the soil, subject to complying with a certain wastewater standard or to using a
specified wastewater treatment technology. Since water abstraction from a water body may affect its natural
pollutant assimilation capacity and discharging wastewater into it may affect its quality, it is important that both
abstraction and disposal permits are considered simultaneously and preferably managed by the same agency or
at least with close coordination between the water resources and environmental agencies.

Water resource levies

Notwithstanding the fact that most poor users in developing countries cannot afford the full economic cost of
the water they use, and that social equity considerations may very well override cost recovery policies, thus
making it necessary to introduce targeted subsidies, it is important for water resource managers and users to
be aware of the components of such cost. Figure 1 illustrates the case of groundwater (Kemper et al, 2004),
which is often undervalued. The exploiter of the resource (in effect) receives all the benefits of groundwater
use but (at most) pays only part of the costs — usually the recurrent cost of pumping (providing the energy
use of water is not subsidized) and the capital cost of well construction, but rarely the external and
opportunity costs. This undervaluation often leads to economically inefficient resource use and groundwater
excessive exploitation.  Conceptually water resource fees or levies should include the resource
administration cost as well as the opportunity and external costs.

In some countries also wastewater disposal levies are charged to control pollution; to be effective these charges
should make the polluter pay more than is required to treat and dispose of the effluent according to specified
standards.

The water rights administration process

"Implementable” legislation is one that the Government is able to administer and enforce, and water users have
the ability to comply with. Figure 2 shows how the different actors may interact in the administration of a water
rights system. In the particular case of a water use, the most important actor is the water user/ applicant/license
holder. But other users in the same river basin or groundwater aquifer who may be affected by that use also
play an important role. Stakeholders -even if they are not users of water- may also want to express their opinion
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Source: Kemper et al 2004

regarding an application for a new water use license or permit, or file a complaint or lawsuit against an existing
user, or appeal against the decision of the water authority. The water authority may deny the applicant a license
or permit, or it may grant it and register it. Once the applicant is granted a license or permit, he or she becomes
a legitimate and lawful user and must abstract water, discharge waste into a receiving water body and pay fees
and charges according to the water legislation and the terms and conditions attached to the license or permit.
The water authority keeps records and monitors the water users/license holders' compliance through field
inspections and other appropriate means of verification. On a finding of wrongdoing, the water authority will
impose a fine on the user/license holder or seek prosecution by the judiciary if a criminal offence has been
committed. In addition, the water authority and/or the judiciary may hear appeals from the user/license holder
or from affected third parties, lodged against a decision of the water authority.

Implementation tools

When designing a water rights administration system and setting up a time frame for implementation, it is wise
to be aware of the tools that may be required to implement it; otherwise an unrealistic system may result. Box
2 shows the usual kinds of implementation tools in a water rights administration system. It is needless to say
that these tools should be designed as simple as possible and taking into account the existing capacity and
information. For instance, only when enough hydrological data, trained personnel and hardware is available
should sophisticated computer models be used for water resource allocation; otherwise simple spreadsheets and
international water use indices based on socioeconomic information may be used (see the second guideline for
an implementation strategy below). In effect, all these tools can be tailored to the specific situation of a country
or region within it, and made as simple as required.

Case studies

Following is a brief summary of the seven case studies which are dealt with extensively in Gardufio 2001 and
2003.
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Box 2. Usual implementation tools for water rights administration

Planning Models
e users and polluters model
o preliminary water quantity and quality balances for defining priority control river basins and aquifers

Guidelines and procedures for the filing, processing, granting and control of water abstraction and wastewater disposal

permits

technical

e determination of ecological water requirements

e simple manual procedures and computer models for reviewing permit applications

managerial

» filing and processing applications, approval or refusal

e permit registration and public consultation of the water rights register

e applicant and user manuals

e monitoring of user and polluter compliance after permits have been granted (in this case, besides managerial some technical and
legal aspects must also be included

Information system

o library management software to systematically safeguard, retrieve and release all documents involved in each application

o databases and follow-up systems to keep track of applications and permits

o databases and follow-up systems to keep track of users’ and polluters’ compliance with conditions in their permits and with ‘user-
pays’ and ‘polluter-pays’ principles

Argentina (Mendoza Province)

The Province of Mendoza has the longest water resources management tradition in Argentina, because limited
water availability has faced a continuously growing demand and pollution. The most pressing water quality
issues are groundwater salinization, low coverage of industrial effluent treatment albeit 80% of municipal
effluents are treated. Recently, wastewater reuse for irrigation of restricted crops has contributed to pollution
control and proved to be an additional source of water whose allocation calls for new water rights to be issued.
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A number of public and private entities are involved in water resources management, thus creating a complex
institutional framework. Separate management for each water use sector has caused duplication of functions,
slow decision making and regulation credibility loss leading to non-compliance. Nevertheless, albeit incipient,
transfer of some management functions to strong water users associations is bringing users into the fold of the
law but these organizations still need to be streamlined, inter-institutional coordination reinforced and river
basin management established.

Mendoza has adopted several water resource management principles stemming from the Provincial
Constitution that constitute the axis of the legal system. The main ordinance is the 1884 Water Law, which
needs to be updated to face new water uses and increasing demand. Wastewater control has been uneven, but it
is financially self-sufficient; the system relies on a polluting premises registry which facilitates regular effluent
monitoring. The water users and uses registry is being updated through a geographical information system
aimed at assessing existing water rights and simulating alternative scenarios in order to develop a long term
plan. To sustain the water resource administration users pay a water levy, according to the kind of water use
and whether the source is surface water or groundwater. In spite of water levies being low collection is difficult
mainly because of the registry being incomplete.

The main improvements envisaged by some local water resource managers are: declaring all waters to be under
public dominion, permitting water rights markets, updating the water rights registry, modernizing the
administrative structure of the water authority, improving institutional coordination, streamlining application
procedures for abstraction and wastewater disposal permit applications, establishing a water demand
management program and a volumetric delivery and charging system, and strengthening users participation.

Chile

In this country the various user sectors increasingly demand larger volumes of water, in a context of scarcity,
where particularly surface water resources are almost fully allocated to meet current demand. Thus, at the
present time, new demands will have to be met with surface water resources from the southern part of the
country and with groundwater.

The main institutional feature is that the Water Agency (independently from all water user sectors) is the sole
governmental body in charge of water resources monitoring, research and administration (including issuing of
water rights). Another important feature is that once Government grants a water permit, water user
organizations distribute and manage the resource with no state intervention.

The Chilean water legislation, effective since 1981, with full constitutional support, establishes solid water
rights, which are neither tied to land ownership nor to a specific beneficial and effective water use. Moreover,
they may be freely transferred; consequently a water rights market has been established. This legal security on
the use rights, water markets and the fact that no water resource charge is levied, have been essential for the
development of productive projects; nevertheless, it has increased water waste and made speculation with water
rights possible. Since the early 90s significant progress on wastewater discharge identification and control
through adequate standards has been achieved, but the “polluter-pays principle” has not been implemented. In
1993 the National Congress started discussing draft amendments to overcome the legal impediments to the
water rights system.

Mexico

Water resource management is perhaps Mexico’s most urgent environmental problem today, and one that
impacts heavily on the economy. The country is slightly less than 2 million km” in size and the population
has quadrupled from 25 million in 1950, to 100 million today. Population growth has occurred nationwide,
but has been greater in the semi-arid and arid north, northwest, and central regions, which are precisely the
regions with greater economic activity and where the major water shortage problems occur. Half the volume
of abstracted groundwater is pumped from overexploited aquifers. In 1975, 32 of a total of 653 aquifers
were considered overdrawn; there were 80 by 1985 and 100 by 2002, accounting for over 50 percent of the
country’s groundwater supply. In contrast, the southeast has abundant water resources but only 23 percent of
the population.
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A new water law and regulations came into effect in December 1992 and January 1994, respectively (the day
after their publication in the Official Gazette) and provided for only a three-year period to register the estimated
300,000 existing users. This period was insufficient, so in 1995, 1996, 2001 and 2002 the President of the
Republic issued decrees to extend it and pardon the arrears of water charges owed by those who applied for
water abstraction and wastewater discharge permits. Water legislation provided for 5 to 50-year permit
duration. However, according to the 1996 decrees, all applicants were issued 10-year permits. This was deemed
to be a short enough duration for the Government to be able to rectify a grant when users ask for permit
renewal, but long enough to improve information on water availability (taking into account both quantity and
quality) and on water uses, in order to make a decision based on adequate studies.

Thanks to the presidential decrees, mass media campaigns and hundreds of meetings with water users, by mid
2003, most users (330,000) had been granted abstraction permits, which were recorded in the Water Rights
Public Register. The fact that all applicants were granted permits without carrying out water balance studies
was accepted in 1995 as an “ecological price” for obtaining much needed information that had to be paid
because in some of the river basins and aquifers where permits were granted, water is scarce. This “ecological
price” would make it possible to register all existing users in order to be able to set the stage for sustainable
water resources development and management.

Although that consideration continues being valid and to count on a complete Register constitutes an important
asset, it is necessary to recognize that many river basins and aquifers were over-allocated, numerous users
declared to be using greater volumes to the real ones (and consequently they obtained their legal permits for
such amounts) and due to the high speed of the process during the first years, the Register is not as trustworthy
as desirable.

Once concluded the formalization process the National Water Commission has put a greater emphasis in
streamlining implementation tools; reinforcing order and control mechanisms; as well as granting new fiscal
incentives and adjusting water charges aimed at enforcing users’ compliance and increasing revenue. The
Commission has also launched some measures to ensure that the water rights administration system effectively
becomes a water resource management tool.

Water resource levies, both for abstraction and wastewater disposal were introduced in 1989 with a dual
purpose: (a) improving water use efficiency, promoting gradual reallocation to more economically efficient
uses and preventing pollution, and (b) providing economic resources for water resource development and
management. The tariff structure for water abstraction provides for cross subsidies: industry is charged the
highest tariff, municipal water utilities an intermediate tariff and irrigation, which was exempted until 2003,
now is charged a very low tariff and only for the abstracted volume exceeding the user’s entitlement. This
charging scheme, along with incentives such as not charging irrigation when users comply with their
entitlement, reinvesting in system improvement the levies paid (plus an equivalent amount provided by Federal
Government) by municipalities, and exempting industries from their wastewater disposal levy during the time
they build their treatment plant, has resulted generally in positive experiences such as promoting water savings
in industry as well as a more water resource — conscious geographic industrial location, and construction of
numerous wastewater treatment plants. Additionally, the levy revenue has been quite substantial, remaining
above 50% of the Commission’s total expenditure (for water resources development and management) isince
1989, with a peak 92% in 1993

In April 2004, the water law was substantially amended: the author is of the opinion that implementation will
be even more difficult than it already was with the previous version, due to some un-realistic new provisions,
such as the mandate to set up river basin agencies all over the country in only 18 months.

South Africa

South Africa depends mainly on surface water resources for most of its urban, industrial and irrigation
requirements. In general, surface water resources are highly developed over most of the country. Groundwater,
while also extensively utilized, particularly in the rural and more arid areas, is limited due to the geology of the
country, much of which is hard rock. Large porous aquifers occur only in a few areas. In the northern parts of
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the country both the surface and groundwater resources are nearly fully developed and utilized. Over-
exploitation occurs in some localized areas. The reverse applies to the well-watered south-eastern region of the
country where there are still significant undeveloped and little-used resources. (DWAF 2004)

South Africa’s water sector reform should be seen as part of the dramatic political change that has taken place
in the country since 1994. The main objectives of these reforms are the equitable allocation of water resources.
In 1995, the Ministry of Water Affairs and Forestry embarked on a process of reviewing South Africa’s
existing water law, with the objective of developing a new law that reflects the values of the new Constitution
and the limits to the country’s water resources.

During the preparation of the fourth draft of the National Water Bill, the experience of other countries in
preparing a new law was sought, with the assistance of the FAO. One of the main recommendations was to
establish an implementation team with the task of anticipating what implementing the Bill, once it became an
Act, would require. The close interaction of the drafting and implementation teams led to the detection of
possible implementation problems in early drafts and the preparation of a capacity building program well
before enactment.

There are at least two important features of the National Water Act that may facilitate implementation. One is
that water use permits will be required only in water stressed areas, thus providing for a realistic and gradual
approach to the regulation of water resources abstraction. The other is that the Act empowers the Minister to
bring different sections into effect at different times. The latter feature has allowed spending more than one
year after enactment to carry out the groundwork required for implementation.

The congruence of implementation with the spirit of the Water Act is remarkable. In effect, the 2003 draft
National Water Resource Strategy calls for a realistic phased program to establish Catchment Management and
compulsory water use licensing, along with an intensive capacity building program to support both actions.
One of the issues that remain open to question is whether the water rights administration system has in fact
evolved into a strong water resource management tool able to address the political changes advocated 10 years
ago.

Sri Lanka

Economic development, population pressure and growing demands for food production, electric power, and
adequate water for domestic, industrial and commercial use and sanitation services are placing increasing
pressure on water resources. In addition, current uses of water also include maintenance of carrying capacities
for mitigation of impacts from effluent discharges from domestic and industrial pollutants. It also serves as a
medium for maintenance of an environment for aquatic biota and reproduction of aquatic species associated
with wetlands. Projections for the year 2000 show that expected demand far outstrips supply, particularly in the
country’s dry zone where most of the irrigation schemes are located. The available water resources have been
subjected to competing uses without concern to its equitable distribution among users. There is no incentive for
conserving water although many are deprived of basic requirements of water in terms of volume and acceptable
quality for different purposes. There have been frequent water shortages arising from climatic changes and
inefficient systems adopted in water use, in the light of rising economic, social and environmental demands.

The Water Resources Secretariat was leading the modernization of water resources management in Sri Lanka.
The following parallel activities were undertaken: (i) drafting and discussing the National Water Resources
Policy and the Water Resources Act; (ii) drafting the Water Resources Regulations; and (iii) drafting a user and
applicant manual to analyze the legislation drafts from their viewpoint. This approach has been very useful,
because the two-way feedback which has resulted has improved the draft legislation. It has also helped in
making a timely assessment of the water authority’s capacity building requirements.

The Policy has been approved in early 2000. The Water Resources Secretariat has approved an implementation

workplan, which includes “pre-enactment” and “post-enactment” activities. The first group of activities
includes preparing a first version of “implementation tools” such as guidelines, procedures, information
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systems, user manuals and organizational arrangements. These would be tested and improved by simulating
implementation on paper. The process would assist in preparing a realistic capacity building program.

The draft Water Act provides for a gradual approach to implementation. This is an asset, which makes
inclusion in the post-enactment activities of pilot testing on a few selected catchments and aquifers possible,
thus providing the opportunity for further improving the implementation tools before nation-wide and fully-
fledged implementation begins.

Uganda

Unlike its neighboring countries, Uganda is fortunate to possess, in general, an abundance of water resources at
the national level. However, very large differences are found in its spatial distribution. Surface water is the
main source for a broad range of activities and may be divided into the Upper Nile System; and the remaining
river basins of Uganda. The Upper Nile system represents a huge water resource and is the basis for a broad
range of development activities. Most competition for water occurs in the drier regions of the north-east and
south-west. Groundwater resources are presently used for rural water supplies. Aquifers are comparatively low
yielding with a limited areal extent and poor hydraulic characteristics. Pumped irrigation is only limited in very
restricted areas. Also groundwater is used on a small scale in industrial activities due to the high costs and low
yields of wells and boreholes.

The Water Statute was enacted in 1995, that is, the same year the new Constitution was adopted. Such
enactment followed the simple and gradual approach to water resources management advocated by the
Ugandan Water Action Plan, which was adopted also in 1995. However, the Water Rights Administration Unit
was grossly understaffed and this fact made it impossible for the Unit to establish a fruitful dialogue with the
draftspersons in charge of preparing the Water Resources Regulations (WRR) and Wastewater Discharge
Regulations (WDR), which were issued in 1998. As a result, some contradictions and loopholes, which make
implementation difficult, were found in these regulations. For instance, while the WRR provided for one year
for existing users to register, the WDR did not provide for a transition period. Also, the draft effluent standard
was unrealistic because it did not take into account the laboratory capacity in the country.

Some legislative provisions were drafted to overcome the problems in the regulations mentioned above, as well
as a User and Applicant Manual to make legislation easier to understand. It was also recommended to follow
the “blue and red area approach” described in the guidelines below. The Government resorted to some
provisions to improve the Water Rights Administration Unit staffing. However, it was deemed necessary to
complement this unit by external support. Therefore, the capacity building program, including a twinning
approach in order to simultaneously train civil servants and national consulting firms, was proposed.

Uruguay

Generally, water users’ needs are presently satisfied. Although so far the use of water has not generated great
number of conflicts, demand is rapidly increasing and problems regarding the use of water and wastewater
disposal could be faced in the future. The National Hydrological Agency is invested with the sufficient
authority to manage the water resources independently of all user sectors, but the fact that each water user
sector is handled by a different entity, makes water resources management integration difficult and paperwork
cumbersome. Water quality aspects, including the issuing of wastewater discharge permits, are handled by a
number of other agencies and water pollution status is not well known.

Water users have complied with the Water Code approved in 1978, mainly because they are aware that
Government will protect rights in the Public Water Registry. Nevertheless, the registry still is incomplete,
mainly regarding wastewater effluents. Currently, priority issues that require to be regulated, such as aquifer
management, are being taken care of. Although the Water Code is generally satisfactory, it requires being
improved taking advantage of recent experience and technological progress. One of its main assets is being a
frame law leaving details to regulations. Its main weakness is that it recognizes both private and public property
of the water resource, thus making legal interpretations that favor private against collective interest possible.
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Uruguayan specialists have stated that the main aspects where water legislation should be improved are
declaring water resources under public dominion and water use rights under private property, strengthening
coordination between governmental units managing water quantity and quality and establishing effective
procedures for wastewater discharge permitting and control. In October 31, 2004 a constitutional reform was
approved, by which all surface water and groundwater, except rainfall, were declared under public dominion.
Also, all water permits issued without taking into account the new National Water Supply and Sanitation Policy
(such as sustainable water resource management, stakeholder participation, establishment of water use priorities
being drinking water the first one, and water supply and sanitation services to be provided only by public
agencies) shall be cancelled

First approach to a set of guidelines

The purpose of these guidelines is to draft “implementable” water legislation, in other words, legislation that
can be administered and monitored by the Government and complied with by users. The following guidelines
stem from experiences in specific countries, but the essence of such experiences has been distilled in this paper
in order to arrive at recommendations that can be generally applied. They are grouped in four sets: (i)
guidelines for setting up an enabling environment for implementation, (ii) guidelines for drafting
“implementable” water legislation, (iii) guidelines for the implementation itself, (iv) guidelines for addressing
plural legislative frameworks through stakeholder participation and (v) guidelines for making water rights
administration system true water resources management tool.

Guidelines for Setting Up an Enabling Environment for Implementation

1. There is no universal rule for water rights administration. Not every country, or even every region within a
country, needs to establish a water rights administration system. It depends on how scarce and polluted
water is, how much water is required to address the needs of the poor by developing untapped water
resources, or how badly reallocation is required. Furthermore, water legislation and implementation tools
must be tailored to the specific history, current social, economic and political circumstances and present
institutional capacity of each country.

2. Perfect is the enemy of good. Laws, regulations and implementation tools do not have to be perfect, they
have to work. The simpler they are the easier it is to implement quality control from the outset.

3. Water legislation should preferably be flexible. Being impossible to anticipate all possible situations and
design a rule to address it, water legislation should consecrate essential principles and be flexible enough to
take care of unforeseen event and enable the administrative authority to make ad-hoc regulations when
needed.

4. Governments should assume both development and regulatory roles, and ensure co-ordination between
the corresponding agencies. Water rights may provide a strong link between water resource
management and water development and services such as irrigation and water supply, but government
must both (i) fully assume its regulator and developer roles, particularly in developing countries where a
large percentage of the population still lacks water services, and (ii) ensure co-ordination mechanisms
between development and regulating agencies.

5. Implementation of water rights administration systems cannot be achieved overnight. The duration of such a
process cannot be measured in months. It must be measured in years and in many cases even in decades.
This statement is supported by international experience, which shows that the design and implementation of
a water rights administration system is neither a simple process nor can it be achieved overnight. The
following examples illustrate this. (i) The process to adjudicate surface water rights in the state of Texas,
USA (Wurbs 1995) , through detailed procedures including field inspection and determination of each right,
which included the participation of the Judiciary, took twenty years, and it relied on public and private
organizations with strong capacity. Furthermore, several universities in the state of Texas supported the
process. (ii) In Mexico, Congress approved the law on National Waters in December 1992 and it took until
2000 (eight years) to design the implementation tools as well as receive and register applications for water
entitlements and for wastewater discharge permits from existing users and wastewater dischargers,
following a simplified, user-friendly approach.

6. Political support at the highest level in a country is a must for successfully implementing water rights

administration systems. Political support is indispensable since strong economic and political interests
are usually affected when allocating or reallocating water resources. The following are arguments that
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may help in obtaining such support. (i) The main benefit of such systems is that they are the most
important tools for integrated water resources management. (ii) They are useful for assessing water
balances in river basins and aquifers; setting up water demand management programs; ensuring water
resources availability to address the needs of the poor; offering security to investors through a reliable
public water rights registry; establishing water charging systems that would make water resources
management self-sufficient; and promoting water rights trading after all existing users have been
registered.

Guidelines for Drafting “Implementable” Legislation

7.

10.

11.

12.

13.

14.

15.

16.

The adoption of a water policy is a good starting point before drafting new water legislation or proposing
major amendments to existing legislation. It is advisable to draft or update a water policy paper and
generate a thorough public debate on it. The policy should include the rationale for amending existing
legislation or for drafting new water legislation as well as an outline of the legislative proposals.
Ownership makes things happen. Government personnel in charge of administering and monitoring the law
as well as users should participate by discussing successive drafts of water legislation and as far as possible,
drafts of regulations and implementation tools (guidelines, procedures, information systems, organizational
arrangements, and user and applicant manuals).
Regulations and implementation tools should be drafted simultaneously. If this is done, a productive
feedback is established between draftspersons and water rights administrators. Furthermore, it is advisable
to go one step further and simultaneously draft all the required implementation tools.
Implementation simulation on paper provides valuable inputs to capacity building programs. Based on the
draft legislation and implementation tools, the entire process for granting water and wastewater discharge
permits may be pilot tested in selected river basins and aquifers. If the simulation shows insufficient
governmental or user capacity, then the legislation should be redrafted, procedures simplified, and capacity-
building stressed.
Carry out feasibility and impact regulatory assessments. It is advisable to test a draft regulatory framework
before actually implementing it. That is, carry out a “Regulatory Feasibility Assessment” (RFA) by
assessing if the Government would be able to administer and enforce such framework. It is also advisable to
carry out a “Regulatory Impact Assessment” (RIA) by assessing how the regulatory framework would affect
different sets of users. For instance, Set A of large industries may have the technical and financial means to
comply with certain stringent effluent standards, whereas Set B of smaller industries may require more time
and probably less stringent standards. The RFA and the RIA could provide inputs in designing capacity-
building programs for the Government, the private sector and organized water users.

Water rights administration requires a fine-tuned balance of regulatory, economic and participatory

instruments. Water legislation that includes the three instruments usually provides a better framework for

carrying out the job, but no single instrument is ever enough in itself.

Small poor users must be approached differently. Thresholds for registration and permitting should be
realistic and dynamic. Bureaucratic conditions to use water should not be imposed on users under
prescribed thresholds, but Government should establish simple mechanisms to keep track of the
estimated volume being used in order to introduce controls and make thresholds more stringent when the
sheer number of users threats stressing the resource.

Customary rights should be dealt with comprehensively, either formally recognized or appropriately
compensated.

A realistic transition period should be considered in the law so as to give existing users enough time to

comply with it. Enough time is required in order to implement a user-friendly approach so that the

Government works with, not against, users. This would enable the water authority personnel to be perceived

by users as knowledgeable and helpful people willing to work hand in hand with them in order to assess

their water needs and make realistic assessments of the volumes of water users are in fact utilizing, and not
as policemen ready to punish users for not complying with the law.

A two-step approach to appeals is commendable. If the only channel for appeals is the judiciary, it may be

overwhelmed by requests that could easily be handled by the water authority. Therefore, the system for the

review of administrative decisions in general permitting, it is advisable that the water legislation provide for
the appeal function to be carried out by the water authority itself, in the first instance.
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Guidelines for an Implementation Strategy

17.

18.

19.

20.

21.

22.

23.

24.

25.

Beware of amendments! Taking “imperfect” legislation as an excuse for not implementing it may tempt one
to promote amendments before actually testing the legislation in practice (and some times ending with more
problems than one had intended to solve). Legal reforms should be attempted only after giving
implementation a chance and identifying implementation failures. Furthermore, even then no amendment
should be promoted unless one is sure the identified shortcomings could be realistically overcome.

A planning approach makes implementation feasible. The following planning tools should be developed

with whatever information is available, in order to obtain results in a three-month to one-year period.

A ““users and wastewater dischargers model” is useful in preparing a program for registering existing users

and wastewater dischargers. The first approach could be a simple spreadsheet with the number of users and

a rough estimate for each one of volume of water which is abstracted and of the volume of wastewater

discharged and of polluting loads. When enough information becomes available the model may be

improved and more sophisticated software utilized.

The “red and blue areas approach”. Usually when new water legislation is adopted it is difficult to cope with

new applications because all existing users have not been registered yet. This is aggravated by the fact that

in many cases, information on water quality and quantity is not reliable enough. Therefore it becomes
impossible to compute a water balance or a polluting load balance in order to assess the suitability of
granting a new water or wastewater discharge permit in a specific aquifer or river basin. A pragmatic
approach for a transition period during which existing users would be registered and water quality and
quantity information improved, is to classify river basins and aquifers as follows: (i) “Red areas”, where
because of pollution, scarcity or conflicts among water users, no more new water abstraction and
wastewater discharge permits should be granted; (ii) “Blue areas”, where due to the availability of enough
water and appropriate conditions of receiving bodies, new developers would be welcome, and permits
would be automatically granted up to a certain total abstracted volume or polluting load and; (iii) “Yellow”
areas, where a study would be required to make a decision. During the transition period all river basins and
aquifers in the country would be classified either as red or blue, with no yellow areas for the time being.

However an applicant could be asked to bear the cost of carrying out the required detailed studies. Granting
short-duration permits could reduce harm to the environment and not hinder development. When the user

asks for permit renewal, a decision would be made based on better information.

Functional integration and/or co-ordination are advisable. The same organizational unit should issue
authorizations for all water users, including abstraction and wastewater discharge, in order to contribute
to integrated water resources management. Also, it should bring under one roof technical, administrative
and fiscal responsibilities, in order to be self-sufficient, offer timely response to user applications and
represent a single interface to the user. If this integration is not possible, strong co-ordination between
the agencies involved is mandatory.

Monitoring should be approached realistically. Monitoring of user compliance with the terms and

conditions of their water abstraction and wastewater discharge permits is usually the most difficult

component of water rights administration, because of lack of institutional capacity and economic resources.

Since it would be impossible to monitor every single user, a feasible alternative would be to select a random

sample, according to the existing capacity and thoroughly monitor the users in that sample. Transparency in

the process is mandatory in order to ensure fair treatment to all users. When wrongdoing is detected, all the
weight of the law should be applied and the cases should be widely publicized using the media. As capacity
develops, the sample size can be enlarged.

Information and monitoring technology must fit the country’s institutional capacity. The best available

“soft” and “hard” technology should be used, but only to the extent permitted by the available institutional

capacity at any point in time. Also, financial and bureaucratic restrictions such as bidding procedures,

procurement requirements, and feasibility to carry out sound maintenance and keep in stock enough spare
parts, should be taken into account. Capacity- building requirements should be anticipated and acted upon
so as to train qualified personnel before the new purchased equipment arrives.

Quality control ensures credibility and facilitates conflict resolution. Right from the outset of

implementation, quality control should be established for every step. This control should help in assessing

whether administrative and technical guidelines and procedures are being properly followed, documents

properly filed and decisions made which are respectful of due process requirements. This would result in a

user-oriented approach and in making documentation readily available for the disposition of appeals.

Water rights trading is an efficient water allocation tool, but must not be promoted before all water users

have been granted a title and registered. A reliable water rights administration system is the pre-requisite
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for a water rights market to develop and take hold, lest one runs the risk of making commercial transactions
on inexistent water.

26. Government must approach differently different groups of users Large users should carry most of the
burden of registration and monitoring of their water use, thus freeing Government’s scarce resources to
keep track of and support the small rural users.

27. The most important activity for achieving sustainable implementation is capacity-building. In developing
countries strong and capable governments are required to ensure sustainable water resources management
and particularly for running a water rights administration system. Therefore, capacity-building of the civil
service, including training and keeping implementation tools simple and updated as well as maintaining an
enabling working environment in order to retain capable personnel, is indispensable but not enough. Users’
capacity must also be enhanced so they will be able to comply with water legislation.

Guidelines for addressing plural legislative frameworks through stakeholder participation.
The following guidelines (Gardufio ef al/ 2003) although addressed specifically to the case of groundwater
management illustrate the need of including stakeholders. Through their participation customary rules
should be taken into account to facilitate different types of rights being valid and efficient.

28. Stakeholder participation in groundwater management is essential for the following reasons:

e management decisions (such as reducing water abstraction rights in an excessively exploited aquifer)
taken unilaterally by the regulatory agency without due regard to customary rules and social consensus
are often impossible to implement

e it enables essential management activities (such as monitoring, inspection, and fee collection) to be
carried out more effectively and economically through cooperative efforts and shared burdens

o it facilitates the integration and coordination of decisions relating to groundwater resources, land use
and waste management

29. Government has essential roles to play in participatory groundwater management, such as:

e making complex groundwater situations understandable; stakeholders will usually then be willing to
consider management interventions and to accept advice to be sure that their own ideas are technically
and economically sound

e empowering stakeholders organizations: a patronizing (‘officials know best’) attitude should be
avoided and it must be recognized that stakeholders must be the main actors in the practical
management process (including their customary rules) with the government role being mainly to assist
in identifying strategic issues and implementation solutions

Guidelines for making water rights administration systems true water resources

management tools.

30. The real challenge is not to make a water rights administration system run smoothly, but to really address
with it the water resources management issues which called for its establishment. Notwithstanding the
importance of designing and implementing a system that runs well and is efficient, the most important
challenge is to insert it into the daily activities and relevant decisions in water resource management. To
achieve this, it is advisable to keep asking why was the system established in the first place, and assess
regularly whether the established management goals are effectively being achieved (such as reducing
excessive groundwater abstraction or improving the quality of water in a river). Otherwise, we may be
doing “the thing right, but not necessarily the right thing”.

The “parallel track approach”

In drafting water policy, law and regulations, it is not unusual to take one step at a time, namely:

e wait until an official water policy has been drafted, negotiated and approved before producing the first
draft water law

e do not even imagine what the regulations will be like before the new water law has been approved and
enacted, and so on ...
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Figure 3 shows firstly we are facing a very lengthy process, which as stated above should be measured in

years or probably decades, not in months. Secondly it shows a “parallel track approach”, which has the

following advantages:

e two-way feedback between drafters and implementers

e assessment of the water authority’s capacity to administer and enforce the new legislation, as well as
capacity and willingness of the water users to comply with it

e it is cheaper to make mistakes on paper than on the ground

e if a certain goal, regulation or administration tool proves to be unfeasible on paper, they may be modified
and/or capacity building programs may be designed and implemented

e once the paperwork has been finished, implementation may proceed on a pilot basis and later cover
gradually a whole region or country.

Conclusions

The development of a stable system of water rights has far wider benefits than preventing conflicts among
neighboring users, since it provides a sound foundation for the development and protection of water resources
and for the conservation of aquatic ecosystems. Also, steps towards more integrated water resources
management can only be effectively tackled when water rights have been adequately defined. By the same
token, it must be recognized that the administration of such rights should go hand-in-hand with the
administration of wastewater disposal permits and of water-resource fees or levies.

»  Water Policy ID[D[AJAJA]A A |A]

- Water law | ID[D[AJAJAJATA]

< Regulations | | |IpD|D[AJAA]A]

— Administition tools | | |[p/D|/D|AJA]A]
1

< Institutional assessment | [ Iplplp] | | |
!

PR Capacity building | [D/D|/D[AJAJA]A]
l

lg——— Gradual implementation I [ | | [A]JAJA]A]

“D” means draft and “A” means approved

Figure 3. The “parallel track approach”
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"Implementable" legislation is one that the Government is able to administer and enforce, and water users have
the ability to comply with. In the particular case of a water use, the most important actor is the water user/
applicant/license holder. But other users in the same river basin or groundwater aquifer who may be affected by
that use also play an important role.

When designing a water rights administration system and setting up a time frame for implementation, it is wise
to be aware of the tools that may be required to implement it; otherwise an unrealistic system may result.

The specific conclusions from the summary case studies presented above are:

In Chile, Argentina (Mendoza) and Uruguay progress in their respective water rights administration
systems has gone hand in hand with recent discussions on how to improve their institutional and legal
frameworks. By mid 2003, when Garduno et al/ 2003 was edited, the National Congress in Chile was
discussing a proposal to amend the Water Code and the Mendoza legislature had received a proposal to
transform the Irrigation Department (in effect, the water authority but still with only partial powers) in a
fully fledged Water Resources Department. The issue of public versus private ownership of the water
resource, was addressed in October 2004 through a constitutional reform promoted by people’s direct
democracy in Uruguay

In Mexico the main issue was that water legislation did not provide for enough time to register existing
users, and thus the problems caused by an accelerated formalization process. The 2004 amendments to the
National Water Law may make implementation even more difficult than it used to be.

In Uganda, the water regulations which emerged showed some inconsistencies and institutional capacity
needed to be strengthened.

The issue in South Africa was that the first drafts of the National Water Bill did not address
implementation needs, but this was overcome by establishing a policy implementation team that worked
hand in hand with the drafting team. After six years of coming into effect the challenges for
implementation are addressing water equity issues according to the new democratic South Africa’s
policies with the existing Water Act and alerting which of these issues cannot be solved only through the
implementation of water legislation.

In the case of Sri Lanka, the first draft of the Water Resources Act and of Regulations was written mainly
from the Government’s perspective, with little regard to the users’ needs. Assessing these drafts through
the user/applicant perspective introduced a more realistic approach. The Water Policy has been adopted,
but the Water Resources Act has not been approved yet.

The overriding conclusions form the proposed guidelines are:

There is no universal rule for water rights administration. Not every country, or even every region within a
country, needs to establish a water rights administration system. It depends on how scarce and polluted
water is, how much water is required to address the needs of the poor by developing untapped water
resources, or how badly reallocation is required. Furthermore, water legislation and implementation tools
must be tailored to the specific history, current social, economic and political circumstances and present
institutional capacity of each country.

The guidelines were developed from experiences in countries with mainly formal water rights systems, but
they deal basically with the processes involved in the design and implementation of such systems, and in
this respect they could be also useful in making the best of existing informal systems. Customary
practices could be taken into account through stakeholder participation within the fold of formal water
resource legislation, but governments need to assume their responsibility in mobilizing and sustaining
such participation.

Looking into some experiences elsewhere:

In many African countries (van Koppen, 2004), as in India (Shah 2005), the majority of water users lives
in informal agrarian economy and use water without contact with government, therefore imposing a
formal water rights systems can be counterproductive and it may be better to enhance existing
informal/customary systems. Nevertheless, in many of these countries large commercial agricultural
enterprises, industries and large cities merit a formal system in order to provide them with legal certainty
on their water rights, but also to protect the rights of the small rural users.
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e Large users should carry most of the burden of registration and monitoring of their water use, thus freeing
Government’s scarce resources to keep track of and support the small rural users; where the number of
rural users are unmanageably large, user associations may be registered and individual rights may be
managed through customary rules with Government support to establish and sustain such associations..
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Formal law and local water control in the Andean region:
a field of fierce contestation

Rutgerd Boelens and Rocio Bustamante

Water access and control rights of peasant and indigenous communities in the Andean countries are under
continuous attack. Apart from historical processes of rights encroachment by elites and landlords, currently
powerful water actors intervene within communities and territories while often neglecting agreements on
local water rights and management rules. Vertical state law and intervention practices, as well as new
privatization policies, tend to intensify the problem and generally ignore, discriminate or undermine local
normative frameworks. Recognition of and security for the diverse and dynamic local rights and
management frameworks is crucial not just for improving rural livelihoods but also for national food
security in the Andean countries. The paper outlines the efforts of the action-research, exchange and
advocacy program WALIR (Water Law and Indigenous Rights) to address these issues. The water policy and
legal context in the Andean region, and some of the key conceptual challenges related to the official
recognition of local socio-legal repertoires are briefly discussed. It ends with a reflection on conditions for
improving rights recognition of marginalized groups and peasant and indigenous communities, through
policy and interactive intervention strategies.

Keywords: Andes, Latin America, irrigation, water law, water rights, positive law, local law

Introduction

For centuries, local and indigenous water rights and rules in the Andean region (including highland parts of
Colombia, Venezuela, Ecuador, Peru, Bolivia and Chile) have been largely neglected or discriminated
against. Since agriculture for the larger part depends on irrigation within peasant and indigenous water
management systems, food security is also compromised. The process of undermining local communities’
water access and control rights continues up to today and is not only headed by powerful local, national and
international water use actors encroaching local rights; it is also a direct consequence of vertical State law
and intervention practices, and the latest privatization policies. However, recognition of and security for the
diverse and dynamic local rights and management frameworks is crucial for improving rural livelihoods and
even national food security in the Andean countries.

In this paper', the challenges of a water rights action-research, exchange and advocacy program are outlined.
The program ‘Water Law and Indigenous Rights: Towards recognition of local and indigenous rights and
management rules in national legislation’ (WALIR)” aims to contribute to countering the above-mentioned
discrimination and injustice. Within a broader international perspective, a central focus of the program is on
the Andean region. Therefore, after this introductory section, we address some basic features of the Andean
context regarding local water rights, and the water policy and legal arena. In the third section, the action-
research program is presented. In the fourth section, we elaborate some of the key conceptual challenges
related to the issue of official recognition of local socio-legal repertoires, and question the effectiveness of
law-oriented strategies for solving water conflicts and rights issues. In the last section we reflect on some
critical issues related to policies for participatory water intervention strategies to sustain local rights systems.
The papers intention is not to give definite answers but rather to clarify and illustrate some important
questions and dilemmas emerging in the context of the Andean region, and which may have a wider
relevance in other regions and continents.

Background on water control in the Andean region
Diversity and legal pluralism in water rights and management

Increasingly academic and policy efforts are trying to understand and reflect upon the socio-legal
complexities of local water use and management realities, and the relationship between official water
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resources management and the plurality of legal conditions in society (see for example: Benda-Beckmann et
al. 1998; Bruns and Meinzen-Dick, 2000; McCay and Jentoft, 1998; Pefia, 2004; Roth, 2003; Zwarteveen
1997). Water rights and policy analysis in the Andean region has received similar attention, and a vast body
of literature now concentrates on local rights and water management practices (for example: Boelens &
Hoogendam, 2002; Bustamante & Vega (forthcoming); Gelles, 2000; Gerbrandy & Hoogendam, 1998;
Guillet, 1992; Palacios, 2003; Vera 2004) on the critique of bureaucratic water management, the State legal
system and its top-down policies (e.g. Bustamante, 2002; Gelles, 1998; Guevara et al., 2002, 2004; Guillet,
1992; Lynch, 1988; Palacios 2002) and on the problematic impacts of the recent neo-liberal privatization
proposals and policies (Bauer 1997, Dourojeanni & Jouravlev 1999; Gentes 2002, 2003; Hendriks 1998,
2004). But notwithstanding the fact that the issue of local water rights ‘recognition’ may now receive more
attention, its conceptual and practical problems are far from resolved and the situation ‘in the field’ is getting
worse every day.

Commonly, legitimate authority in Andean water management is not restricted to only State agencies, nor do
legitimate rights and rules refer to only those emanated by State law. Water rights usually exist in conditions
of legal pluralism where rules and principles of different origin and legitimization co-exist in the same
locality, mutually interacting (Cf. Benda-Beckmann et al. 1998). In order to penetrate deeper into the
importance and functioning of water rights, and to better understand the complexity of water management
arrangements found in real life situations, it is necessary to analyze water rights as a multi-layered concept
(See Benda-Beckmann et al. 1998, Boelens & Doornbos 2001, Roth 2003). Water rights do not refer to water
access and use only. The multi-layered character of water rights can be conceptually represented by the
‘bundle of rights’ concept, involving water use and operational rights as well as management decision-
making rights, and showing enormous diversity and divergence from one place to the other (Beccar et al.
2002, Schlager and Ostrom 1992). Different right-holders, therefore, have different rights and powers.

Obviously, local normative systems do not and have never come into being within a social vacuum, nor are
they limited to independent development: alongside physical and ecological conditions, their development is
interwoven with the past and present history of the cultural, political, economic, technological and
institutional foundations of Andean society. They comprise normative frameworks that are locality-specific,
displaying enormous variety from one community to the next and from one region to another. In general,
these water rights and management norms are the backbone of community systems in the Andes. Local
frameworks of rights, obligations and working rules define water distribution, system operation and
maintenance, including the basic agreements that define the organizational structure and application of
sanctions for infringements (see Box 1).

Box 1. “Uses and Customs” in the Northern Altiplano of Bolivia

Ancoraimes is an Aymara municipality in the Altiplano region of Bolivia, where the Turrini Jawira watershed is situated (4640 m.a.s.|.
— 3810 m.a.s.l.). The river flows through the communities (Turrini Alta, media y baja) and Ancoraimes town until reaching the Titicaca
lake. Land management in theses communities is still collective but based upon individual (family) holdings and water management
constitutes one of the responsibilities of the peasant’s union. The rights over the river are linked to the communal territory and the
local organization is charged to control that the obligations linked to the usage (initial investment in the infrastructure, work on the
maintenance, contribute with money, attend to the meetings, etc.) are fulfiled. However, small water sources as springs and wells
are usually considered to be “private” as part of the land being held by families. The water that flows in the river is used mainly for
irrigation, watering cattle and small animals, washing, domestic consumption, etc.; but the water of the springs and wells is mostly for
domestic use and watering animals. Only the community that is next to the shores of the Titicaca lake has rights for fishing, because
they are part of its territorial rights. In the year 2000 this community were part of the mobilizations and blockades organized against
the approval of a new Water Law in the country, because according to their perception, it was going to have an affect on their “uses
and customs”.

Struggles over water rights and benefits therefore involve conflicts about the access to and withdrawal of this
extremely powerful resource, as well as about control over its management, and recognition of the respective
authorities” legitimacy. This is a crucial issue in the Andean region (as well as in many other parts of the
world), since it is precisely the authority of indigenous and peasant organizations that is increasingly being
denied, their water usage rights that are being cut off, and their control over decision-making processes that is
being undermined (Boelens 2003).
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The erosion of local water rights

Informal local rights systems seem to be on the losing side in an ever more legalistic world (Hoekema 2004)
with severe consequences. In most Andean countries, farmer-managed water management and production
systems sustain local livelihoods and are the backbone of national food security. Consequently, water access
security and the means and authority to manage their water systems are of central importance to peasant and
indigenous communities. However, on top of the historically extremely unequal distribution of access to
water, indigenous and customary water rights in the Andean countries are increasingly under pressure.,
Millions of indigenous water users consequently find themselves structurally among the poorest groups of
society. They are usually not represented in national and international decision-making water organs.

When indigenous rights and water management practices are not simply obstructed by national legislation
and intervention policies, positive attention to the subject is negligible. Governments have paid it mere lip
service. Most policies and legislation do not take into account the day-to-day realities and specific contexts
of indigenous groups. Since the existence and importance of local and indigenous rights regimes is either
ignored or poorly recognized by State law, local regulations and solutions in water management tend to be
overlooked by official policies and intervention strategies. Moreover, in the Andean countries, the decision-
making power of state irrigation institutions is often based on undemocratic principles and unequal
representation of local communities.

Strong demographic pressure can lead to the degeneration of natural resources and livelihood systems, and
processes of migration, transnationalisation and urbanisation, among others, are leading to profound changes
in the agrarian structure. Not infrequently, local water use systems collapse and local forms and cultures of
natural resource management are challenged. Newcomers enter the territories of local peasant and
indigenous communities, generally claiming a substantive share of existing water resources and often
neglecting local rules and agreements. New water policies tend to completely deny the role of local water
users, in particular the central role of women in water provision and management. Consequently, women
tend to be the ones who suffer the hardest consequences. All this contributes to a situation of increasing
inequality, poverty, conflict and ecological destruction.

Box 2. Indigenous groups lose out in the market for water rights in Chile

In 1981, a new water law was enacted in Chile (Codigo de aguas) which established a system of market trading in water rights. The
law limited collective water rights while emphasising individual ownership, and indigenous communities have subsequently tended to
lose access to water. The law benefited the rich, corporate and well-informed (amongst others mining, forestry and energy
companies) who have been able to accumulate new water rights. Indigenous groups are located in two main areas of the country. In
the northern Andes, powerful mining companies have been able to buy water rights from Aymara and Atacamefios communities who,
having effectively sold their future, have in many cases broken down. In the southern Andes, the water rights of indigenous Mapuche
groups have been affected by expanding plantation forestry and the construction of new large dams. Trying to register their water
rights, some communities were told that no further rights could be granted since all the available resources had been allocated.
Efforts to restore collective rights are now being made by the State, but at considerable expense to repurchase rights on behalf of
indigenous groups.

Adapted from Gentes (2003)

New policies for water management and regulation

As in other parts of the world, new policies for the regulation, intervention and adaptation of water
management are being developed in the Andean countries as an answer to “water crises’. In principle, such
policies, which are supposed to encourage decentralization, could be a major step toward strengthening users’
organizations by granting them greater decision-making power and security in their water rights, and respecting
sufficient autonomy for water management according to their needs and their own potential and solutions in
particular contexts. However, in these times of neoliberalisation and State downsizing in the Andean countries,
the slogan of participation is often also a facade for the underlying intention to abandon essential public tasks
and cut back on public spending in water management (Boelens et al. 2002a). Looking beneath participatory
words and promising statements, one must ask whether transfer policies are also a strategy to, with minimal
expense and effort, maintain or even strengthen State control over water at the local level.

The negative impacts and lack of functionality in water management policy at the national level with regard to
local situations and marginalized groups means that new water policies are heavily contested in the Andean
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countries. It is common to see that powerful stakeholders manage to disproportionately influence new
regulations and policies, or monopolize water access and control rights. Generally, female water users and
indigenous or peasant representatives have been excluded from the negotiation platforms, consciously or not.
Also, the effectiveness of top-down ‘decentralization” policies is questioned, especially since this usually
involves transfer of tasks but not decision-making powers to lower management levels. Simultaneously, there is
the fear that governmental actions to privatize water services and to establish water markets will not be
complemented by adequate frameworks or regulatory bodies to protect the collective interests and water rights
of local communities (see Box 2). And where new regulations and institutions save been implemented recently,
they have often been only paperwork, without sufficient backing in terms of realistic strategies, means or
capacities for implementation. As a result, virtual or artificial water management bodies have been created.
Moreover, these entities can easily supplant local initiatives that aim to co-ordinate efforts among grassroots
user organizations and enforce their own water management rules.

As a consequence, apart from the growing claims from indigenous and peasant water management
organizations, as well as female water users, for external agencies to invest in and give serious support to their
systems, indigenous and peasant groups also demand to take part in the policy-making process. These demands
aim to offset their historical exclusion from these political arenas, which has resulted in water policies that are
not grounded in an in-depth analysis of real problems and the potentials of the different players in water
management. In the last decade, thereby, we see a certain shift from a class-based to class-, gender- and
ethnicity-based claims for water access and control rights, especially in countries such as Ecuador and Bolivia
(see Box 3). In many regions the traditional struggle for more equal land distribution has been accompanied or
replaced by collective claims for more equal water distribution, and for the legitimisation of local authorities
and normative frameworks for water management.

Box 3. The power of organisation and numbers

In Ecuador and Bolivia, the countries in South America with the largest indigenous populations, well-organised social movements
have been able to be instrumental in national level debates in water reform. In 1996, CONAIE in Ecuador made its own proposal for
a new water law based upon a consensus of all membership indigenous and peasant organisations, which included demands on 1)
resisting privatisation of water resources and a loss of state control in water allocation, 2) recognition of cultural and social rights, and
3) representation of users, indigenous and peasant organisations within the institutional framework for water management. In 1998,
some of these proposals were recognised in constitutional reforms. In Bolivia, indigenous and peasant confederations proposed in
1998 an alternative agenda for water reform to what the then government was offering. This proposal emphasised the social rather
than just economic in use of water and community water rights. Following the Cochabamba Water War in April 2000 a new process
of water reforms moved towards recognising these concerns and new irrigation bye-laws and drinking water laws in 2004 have
started to recognise some of the concerns of indigenous groups.

Adapted from Palacios (2003), Bustamante (2002) and Bustamante and Vega (forthcoming)

Certainly, there have been many attempts to support local water management, both at the level of policy-
making and at the level of project intervention. However, due to a lack of understanding of peasants’ norms and
ways of thinking, the absence of appropriate forms of collaboration and interactive support strategies, and the
prevailing power structures, among others, even well-intentioned irrigation, drinking water and watershed
management projects have often broken down local normative and technological systems and the peasant and
indigenous communities’ own ways of organizing around water. In other cases, outside agents, policy-makers
and local elites refused to understand these peasant norms, organizational forms and technology, since these
local rules and techniques would underscore and legitimize peasants’ own authority and local autonomy in
establishing the rules of the game. This often runs counter to outside interests.

As a result of the above, the Andean countries are full of examples of the negative organizational and
infrastructural impacts of many top-down water programs, and are guided by ineffective or counter-productive
water policies and vertical legislative frameworks. Despite the failures of wvertical approaches, and
notwithstanding the many discussions and the appearance of a tremendous volume of literature on participatory
methodologies and approaches, there are very few examples of water management projects in which the
objectives and decisions about technical, normative and organizational design and implementation have been
based substantially on the involvement, capacities and knowledge of the direct stakeholders — and particularly
neglected are the less powerful groups such women, peasants and indigenous water users. Training programs
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tend to involve users in the projects of institutions and professionals, rather than involving the latter in the
users’ projects and reality.

In the Andean countries, the denial of contemporary forms of indigenous water management is also often
combined with a glorification of the past. We find a folkloristic attitude towards contemporary indigenous
communities. Very common is the use of either romanticized, paternalistic or racist approaches. Policies are
oriented towards a non-existing image of ‘Indianity’, a stereotype; or towards the assimilation and destruction
of indigenous water rights systems (Albd 2002, Baud 1997, Boelens et.al., 2004). As a result of the above,
many water programs fail to understand the dynamic and plural nature of indigenous rights and management
rules (Gerbrandy and Hoogendam 1998, Boelens and Davila 1998, Guillet 1992, Mitchell and Guillet 1994).

WALIR: an inter-institutional platform for water rights action research and
policy debate

Notwithstanding the long tradition of top-down water control policies and official legislation, there appear to be
opportunities for customary and indigenous cultures and water rights systems. It can be observed that most
Andean countries have accepted international agreements and work towards constitutional recognition of ethnic
plurality and multiculturalism (in some cases Ecuador for instance, even ‘interculturalidad’). At a general level
‘indigenous rights’ are associated with or are considered to be ‘human rights’. However, when it comes to
materializing such general agreements in practice or in concrete legislative fields, such as water laws and
policies, particular local and indigenous forms of water management (especially water control rights) tend to be
denied, forbidden or undermined (see Box 4 and Bustamante 2002; CONAIE 1996; Gelles and Boelens 2003;
Gentes 2002, 2003; Getches 2002; Guevara et al. 2002, 2004; Pacari 1998; Palacios 2002, 2003; Urteaga 1998;
Urteaga et al. 2003; WALIR 2002, 2003).

Box 4. Constraints facing indigenous communities in the Andes

e In Peru, the current water law enacted in 1969 does not recognise any specific water rights of peasant and indigenous
communities. Attempts to make everybody equal under the term ‘users’ have eroded the protection of such communities.

e In Chile, neo-liberal inspired privatisation of water resources has led to the decline of collective water management in the
northern and southern parts of the country where indigenous groups live and are struggling to retain water rights in competition
with powerful corporate interests

e In Bolivia, local groups supported by effective social movements have generally been able to retain water rights. However, a
vacuum in laws and institutions at the national level and growing demands for water, place local organizations in continual
contestation to maintain water rights. Examples include the recently aborted proposal to export water from southern Bolivia to
Chile.

e In Ecuador, since the approval of the 1972 water law, there have been many conflicts to defend indigenous water rights. By
demanding detailed and legalistic registration, the law has constrained the dynamics of these water rights.

To help contribute to the resolution of the above mentioned problems of water rights encroachment and lack of
recognition of local water control efforts, the WALIR program was formulated. WALIR is an international,
inter-institutional endeavour based on action-research, exchange, capacity-building, empowerment and
advocacy. This comparative research program builds upon the work of academic researchers and action-
researchers in local networks — both indigenous and non-indigenous. It attempts to be a kind of think-tank to
critically inform debates on indigenous and customary rights in water legislation and water policy, both to
facilitate local action platforms and to influence circles of law- and policy-making. Equitable rights distribution
and democratic decision-making and therefore, support for empowerment of discriminated and oppressed
sectors, are the major concerns.

In co-ordination and collaboration with existing networks and counterpart-initiatives, WALIR sets out to
analyze water rights and customary management modes of indigenous and peasant communities, comparing
them with the contents of current national legislation and policy. Thereby, it sheds light on how the first are
legally and materially discriminated against and destructed. The aim is to contribute to a process of change that
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structurally recognizes indigenous and customary water management rules and rights in national legislation. It
also aims to make a concrete contribution to the implementation of better water management policies. As part
of its strategy, WALIR plans to contribute to and present concepts, methodologies and contextual proposals and
to sensitize decision-makers regarding the changes needed for appropriate legislation and water policies.

The program, therefore, is not just academic but also action-based. While especially the indigenous populations
are being confronted with increasing water scarcity and a traditionally strong neglect of their water
management rules and rights, the current political climate seems to be changing for the better. However, actual
legal changes are still empty of contents, and there is a lack of clear research results and proposals in this area.
The program aims to help bridge these gaps, facing the challenge to take into account the dynamics of
customary and indigenous rules, without falling into the trap of decontextualizing and ‘freezing’ such local
normative systems. Fundamentally, the WALIR program is directed towards activities and conclusions that
facilitate local, national and international platforms and networks of grassroots organizations and policymakers.
But the practical and conceptual pitfalls of rights analysis and recognition initiatives are manifold.

Local and positive law: a difficult relationship

Some conceptual challenges of recognition efforts

In order to confront processes of discrimination, subordination and exclusion, local groups often aim for

political action with clear, collective, and unified objectives and answers. However, the struggle for formal

and legal recognition poses enormous conceptual problems and challenges with important social and
strategic consequences. The notion of ‘recognition’ in contexts of legal pluralism is, by definition, many-
faceted and generally ambiguous.

o First of all, recognition of legal pluralism in the analytical sense refers to the theoretical possibility for
there to be more than one single normative framework or legal repertoire in one and the same socio-
political setting — multiple normative frameworks that interact with each other. It does not establish any
moral or juridical hierarchy among the different existing repertoires (“What there might be according to
analytical reasoning”).

e On a second level, it refers to the empirical existence of normative plurality in a given, particular society,
with its concrete social relationships: the analytical recognition or confirmation on an empirical basis —
‘what there is’ (“What is observed and recognized scientifically in a particular case”).

e On a third level, it refers to political, administrative and juridical recognition, generally by the state and
its legal framework, that there are multiple legal systems within one single concrete society (“What is
legally recognized by the state™).

e On a fourth level, the notion of ‘recognition of legal pluralism’ may be and often is defined as ‘what
should be’. Here, the issue in question is recognition of the existing normative plurality in a given society
according to the political ideology of the observer. For example, it is common to hear in the Andes (with
legal plurality in the sense of levels 1 and 2) that “the state does not recognize indigenous normative
frameworks or legal plurality”, whereas that same state may have institutionalized legal hierarchies and
linkages among the country’s different socio-legal repertoires (level 3). The political observer and
strategist-activist will sometimes reject such ‘subordinating’ recognition, since it does not fit in with his
or her own outlook.

More generally, we can distinguish, then, between the analytical use of the concept (levels 1 and 2) and the
juridical-administrative and political-strategic uses (levels 3 and 4). “In an analytical sense, legal pluralistic
thinking does not establish a hierarchy (based on the supposedly higher moral values or degrees of
legitimacy, effectiveness or appropriateness of a legal framework) among the multiple existing legal
frameworks or repertoires. In political terms, however, it is important to recognize that in most countries the
existing, official legal structure is fundamentally hierarchical and consequently, in many fields state law may
constitute a source of great social power — a fact that does not deny the political power that local socio-legal
repertoires may have. Recognizing the existence of this political hierarchy and the emerging properties of
state law in particular contexts offers the possibility to devise tools and strategies for social struggle and
progressive change. In the discussion about ‘recognition’ as a way of giving legal pluralism a place in
policy-related issues, both the political-strategic and analytical-academic aspects of recognition combine”
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(Boelens, Roth and Zwarteveen 2002). See also Benda-Beckmann 1996; Stavenhagen, Rodolfo & Diego
Iturralde, eds. 1990; Stavenhagen, Rodolfo 1994.

Collective and unified claims indeed are interesting for grassroots and indigenous movements, but many
questions arise in the debates and struggles for ‘water rules and rights recognition’, for example (Boelens,
2003):

e Do indigenous peoples and their advocates claim recognition of just ‘indigenous rights’ (with all the
conceptual and political-strategic dilemmas of the ‘indigenous’ concept), or do they also struggle for
recognition of the broader repertoires of ‘customary’ and ‘peasant’ rights prevailing in the Andes? And
what precisely is the difference in concrete empirical cases?

e There are no clear-cut, indigenous socio-legal frameworks, but many dynamic, interacting and
overlapping socio-legal repertoires: should indigenous peoples or local water management organizations
try to present and legalize delimited frameworks of own water rights, rules and regulations? Or should
they rather claim the recognition of their water control rights and thereby the autonomy to develop those
rules, without the need to detail and specify these rules, rights and principles within the official legal
framework?

e Or would it be a more appropriate and effective strategy to claim and defend legalization of their water
access rights — since these are increasingly being taken away from them - and assume that water
management and control rights will follow once the material resource basis has been secured?

¢ Do recognition efforts only focus on the legal recognition of explicit and/or locally formalized indigenous
property structures and water rights (‘reference rights’, often, but not always, written down), or do and
should they also consider the complex, dynamic functioning of local laws and rights in day-to-day
practice? These ‘rights in action’ and 'materialized rights” emerge in actual social relationships and
inform actual human behaviour, but are less ‘tangible’.

e How to define and delimit the domain of validity of so-called indigenous rights systems, considering the
multi-ethnic compositions of most Andean regions and the dynamic properties of local normative
frameworks? In terms of exclusive geographical areas, traditional territories, or flexible culture and
livelihood domains?

e« How to avoid assimilation and subsequent marginalization of local rights frameworks when these are
legally recognized? And how to avoid a situation in which only those ‘customary’ or ‘indigenous’
principles that fit into State legislation are recognized by the law, and the complex variety of ‘disobedient
rules’ are silenced after legal recognition?

o Indigenous socio-legal repertoires only make sense in their own, dynamic and particular context, while
national laws demand stability and continuity: how to avoid ‘freezing’ of customary and indigenous rights
systems in static and universalistic national legislation in which local principles lose their identity and
capacity for renewal, making them useless?

e ‘Enabling’ and ‘flexible’ legislation might solve the above problem. However, enabling legislation and
flexible rights and rules often lack the power to actually defend local and indigenous rights in conflicts
with third parties. How to give room and flexibility to diverse local water rights and management
systems, while not weakening their position in conflicts with powerful exogenous interest groups?

¢ And what does such legal flexibility mean for ‘internal’ inequalities or abuses of power? If, according to
the above dilemmas, autonomy of local rule development and enforcement is claimed for (instead of
strategies that aim to legalize concrete, delimited sets of indigenous rights and regulations), how to face
the existing gender, class and ethnic injustices which also form part of customary and indigenous socio-
legal frameworks and practices?

There are no easy and uniform answers to these questions, and analysis and responses must necessarily be
contextual and contextualized. A fundamental dilemma of ‘recognition’ relates to the fact that positive state
law by definition is oriented towards generality, where local law addresses particular cases and issues. Often,
the two are at odds.

A closely related dilemma involves the effectiveness of legal recognition strategies. Considering peasant and

indigenous communities’ lack of access to State law and administration, this question comes prominently to
the fore: is legal recognition indeed the most effective strategy, or would it be better and more effective for
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peasant and indigenous communities to defend their own water laws and rights ‘in the field’? (see Box 5 for
examples)

Box 5. Defending water rights ‘in the field’

e In the Ecuadorian Andes, when the Guargualla irrigation system (Chimborazo province) was being built, the Ceceles zone was
arbitrarily excluded from the project area. In 1990, the people of Ceceles began their struggle in order to be included in the
project and at times they threatened the government to dynamite the system if their needs were not addressed. In 1994, the
efforts of the Ceceles people were successful, their zone was finally included in the allocation and distribution of the system after
years of intense struggle.

e In Peru, the community of Cabanaconde successfully managed to gain water rights as part of a new irrigation project that passed
through their community without providing enough water for them, through a combination of direct action to open a new intake
and press releases to differentiate their activities from ‘terrorists’. The community collectively faced down police and authorities,
arguing their legitimate needs for water.

e The “Water War” in Bolivia (2000), forced the government to suspend the concession contract granted to an international
consortium in the city of Cochabamba and to modify much of the recently approved Drinking and Sanitation Service Law. The
conflict opened up, and made more participatory, the legal reform process in the water sector.

Adapted from Boelens and Doornbos (2001) and Gelles (2000)

It is not a dichotomous choice, however. Access to state law indeed is limited, but state law cannot be
neglected since it certainly has important influence on (the lack of) local opportunities for local water
management forms. It is because of this that indigenous and grassroots organizations in the Andean region
have fiercely engaged in the legal battle. In this regard it is important to consider here that efforts to gain
legal recognition do not replace but rather complement local struggles ‘in-the-field’. On both levels there is
political-strategic action to defend water access rights, define water control rights, legitimize local authority
and confront powerful discourses.

New directions in the recognition of diversity

As we have mentioned above, during the last decade, there has been a major change in the laws of most
Andean countries. In Colombia, Peru, Bolivia, and Ecuador, the constitutions now formally recognize cultural
diversity and legal pluralism. These constitutions grant legal validity, to different degrees and in varying
breadth, to the indigenous peoples’ own jurisdiction, to peasant and indigenous communities’ own norms and
authorities, and to self-governance within their own territory (cf. Guevara et al. 2002, Palacios 2002). But it is
too early to analyze the true direction and depth of penetration of the latest processes of legislative changes. In
civil society and among indigenous and peasant groups, such changes have often failed to materialize
(Yrigoyen 1998). Communities of irrigators have often been unable to take advantage of the opportunities for
self-governance offered by the new constitution’s concept of a pluri-cultural, multi-ethnic state. Another key
aspect is that constitutional changes have not yet produced changes in developing the laws and regulations that
will enable implementation (Assies et al. 1998).

As for our thematic interest in water management, commonly, changes regarding recognition of diversity are
not reflected either in the ‘powerful’ water laws or agrarian laws (Boelens et al 2004). Despite the great
importance of the many ways of managing water for local economies and societies, they are still denied. In
Bolivia, version 32 of the proposal for a new water law is being discussed (Box 6 and Bustamante 2002).

In Peru, in a similar way, enacting a water law that would respect peasant and indigenous rights and the
country’s diversity is far from reality. In Chile, the hegemonic sectors with monopolistic water rights have
managed to prevent any legal change that would increase social justice, environmental balance and political
democracy. In Ecuador, the indigenous movements’ federation Confederation of Indigenous Nationalities of
Ecuador (CONAIE) , the main representative of the country’s millions of indigenous families led a process to
formulate a proposal for a new water law, recognizing Ecuador’s diversity in peoples, regions and water
management institutions (CONAIE 1996). However, resistance by powerful sectors against legal amendments
recognizing diversity and actual implementation of more participatory policies is fierce.
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Box 6. The legal reform process in Bolivia

Since the 1970’s there were many attempts, mainly promoted by international agencies, to change the outdated Water Law (1906) in
Bolivia. By 2000 the Parliament started to discuss proposal number 32, but after the conflicts generated in September and October of
that year by privatisation of the water company in Cochabamba, the government signed an agreement to stop the process of legal
reform in the water sector. However, because of the need to secure investments in drinking water systems, irrigation and
hydroelectricity, a participatory process to elaborate new norms was started. This was initiated with the debates about the drinking
water bylaws (2001 and 2004) and continued with the irrigation bylaw (approved in May 2004). Likewise, the Inter Institutional Water
Council (CONIAG) was created in 2002, and has as its members representatives from the government, social organizations
(indigenous, peasants, irrigators, etc.), public universities, and private companies. Its mandate is to promote a process to design a
water policy and legislation for the country in a more participatory way.

This last point seems to be key: to what degree do legal changes for ‘recognition’ and implementation thereof
in society have the necessary political and social support? How can these new provisions be reproduced beyond
the constitution, in ‘strong’ legislation (e.g. water law), and in public administration and procedures, and daily
water management practice? And to what degree are new legal changes actually responsive to demands for
greater local autonomy and self-governance in water management?

Reflections

Critical and balanced support to local water rights systems still faces many obstacles, and remains a
challenge. Below we summarise some crucial issues to be tackled relating to the field of water policies for
interactive, jointly-devised intervention and support efforts. Legal change is empty without matching change
in the way water development and support to local normative frameworks is given shape in the field, in
diverse particular contexts. Comparing water management policies and actual intervention projects, we have
observed the wide divergence between the discourse on people’s participation and actual practice. Reasons
have to do with: the adverse socio-political context; unavailability of time and the need for short-term,
tangible results; rigid institutional and budgetary planning by donors; and in some cases, users’ groups’ lack
of basic experience with water management. A further key factor is the lack of adequate methods and
methodologies and the single-discipline, vertical training of both technical experts and social organizers and
action-researchers. Consequently, although an increasing number of exceptions exist, most institutions have
not usually been able to adequately address the strong demand of water user communities for interactive
support to their use and management systems. Fundamentally, interactive water system or platform support
is about the sharing of power — power based on knowledge, economic standing, or social and psychological
status. Sharing that power to make and implement decisions goes against the grain of many vested interests.

The same goes for legislative and policy frameworks. While existing policies in the Andean countries are
often obsolete, the mono-disciplinary training of young water professionals and future policy-makers makes
it even more difficult to work on creative, multi-sector and interdisciplinary solutions and proposals. Issues
like legal pluralism in Andean water user communities, and the interaction between socio-legal, technical
and organizational domains of water management, make an interdisciplinary focus essential when working
on new policy proposals. Although specialization is important, no artificial separation can be made among
the disciplines (hydraulics, agronomy, sociology, law, economics) or among the fundamental issues and
elements of water management. They are directly inter-related and interact: changes in one water use and
management domain directly influence the other domains and the overall system. This conclusion goes
beyond so-called multi-disciplinarity. For example, ‘dynamic rights reflected in hydraulic works’ and
‘technologies to materialize water rights’ must become subjects for the work of legal and sociological
professionals as well as irrigation engineers and technicians. But current practice is far from generally
realizing that such a perspective and this remains an important bottleneck and an urgent challenge.

A next crucial point is the fact that development of water use systems and the emergence of management
platforms is not a linear process of planning and implementation with pre-calculable, predictable outcomes.
Interventions in irrigation, for example, whether ‘social’ or ‘technical’, always influence water rights, modify
power relationships and gender relationships, and change resource distribution. These relations cannot be
planned with organizational prescriptions or by technical and economic formulas. This does not, however,
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lend itself to paternalistic aid or an abandonment of planning; it calls for building dynamic strategies, jointly
devised with users, including those with the least negotiation power.

In the same way, as a next example, pluralism in systems of rights and authorities simultaneously present in
Andean basins cannot be denied by official decrees, the imposition of a single positive normative system, or
regulation by the market. This may seem quite appealing to legislators, politicians, intervening projects and
outside authorities, but it will never resolve the underlying conflicts. The search for dynamic platforms from
which to negotiate, and taking these divergences as starting-points, would seem to offer better opportunities.

Obviously, understanding and facilitating such processes is a complex issue. It requires knowing about local
norms, power relations and water use interests. It also requires tact and skill in discussions among the
different groups, from users to policy-makers, as well as creativity and professional expertise to prepare and
present constructive proposals.

At the local level, organization-building and generation of greater sustainability and social justice in water
management, through equitable rules and concrete practices known to all, go hand-in-hand with self-respect,
identity, capacity, power and collective action. Not just in general terms, but with specific challenges,
consequences and strategies for the field of water management. One of the greatest challenges is to generate
creative, pro-active capacity for water management through and within local water organizations: capacity
for analysis and (counter) proposals. These activities should materialize at the local level (within and among
households, and communities), but also spread to broader arenas. Farther-reaching alliances and networks
are indispensable in order to join complementary capacities and forces, to resist imposed norms and to
influence both rule-making and rule-implementation, as well as their water access results. Users’ alliances
do not necessarily consist of peasants or indigenous irrigators only. They can be based on organizational
forms integrating multiple interest groups and larger territories, such as entire watersheds, in order to defend
local interests, build consensus on rights and co-ordinate activities involving the many different sectors and
uses of water.

Conclusion

At the policy level, capacity for critical and interdisciplinary analysis and constructive proposals for change
are crucial. Water management development is a socio-political process in which different interest groups
meet, face off and negotiate, to include their ideas and interests in organizational, technical and normative
designs. These interests are about increasing control over water resources themselves, over decision-making
power in system management, over the redistribution of productive resources and/or over the behaviour of
the users’ group in general. Thus, the sine qua non prerequisite, and at the same time the great challenge, is
for such negotiation platforms, at the local, regional and national level, to give groups with less social,
economic and political power the right to speak up and to vote, to become real co-managers of the water
resources, and to avoid the hegemonic rule of dominant groups and institutions. To find the starting-points
for strengthening water organizations and platforms, it is fundamental to understand the dynamics of local
water management and of peasant and indigenous normative systems, the fundamental motives and mindsets
of collective action, the way they are embedded in power and gender relationships, and the creation and
reproduction of very specific organizational forms and local identities. A prerequisite for such understanding
is to analyze the interaction of local water management with other social, political, technological and
normative frameworks and with the different institutions that make up the institutional context in every case.
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Notes

" The paper is largely based on the documents “Local Rights and Legal Recognition” by Boelens (2003), and
“Water Rights and Watersheds” by Boelens et al. (2002), and Bustamante (2002).

? In its initial phase, WALIR has set up an inter-institutional network of institutions, scholars and practitioners
of various disciplines and backgrounds, involved in and committed to the above objectives. Preparatory studies
conducted so far have focused on current legislation and legal attention to, or neglect and discrimination of,
indigenous and customary water rights. The project aims to have an effect beyond this Andean focus, by
providing an example and tool for similar action research to be pursued in other regions. Second phase studies
of WALIR focus on indigenous water rights in international law and treaties, indigenous identity and water
rights, current indigenous water management systems, field case studies, and thematic, complementary research
projects (on the relation between “WALIR” and gender, food security, land rights, water policy dialogue
methods, among others). Short comparative studies in other countries further complement and strengthen the
project and its thematic networks, and lay the foundation for a broader international framework. Next, a number
of exchange, dissemination, capacity-building and advocacy activities are implemented, in close collaboration
with local, national and international platforms and networks.
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A step by step guide to scale up Community Driven
Development

Hans P. Binswanger and Tuu-Van Nguyen

This paper synthesizes the experiences of the authors and other practitioners on how to scale up Community
Driven Development (CDD) programs into national CDD programs. The objective of the paper is to assist
the reader by providing a step-by-step approach to designing and planning the scale-up of multi-sectoral
CDD initiatives. It focuses in particular on the program development phase, in which a program is scaled up
to first cover one (or a few) district in its entirety, so that all villages and urban neighborhoods (i.e., all
“communities ) have access to the program.

Keywords: World Bank, scaling up, community-driven development

Introduction

This paper synthesizes the experiences of the authors and other practitioners on how to scale up Community
Driven Development (CDD) programs into national CDD programs. It incorporates the lessons from two
global research programs led by the principal author and over a decade and a half of program design and
implementation experience. The first research program entitled “Decentralization, Fiscal systems and Rural
Development” was carried out between 1993 and 1997 and covered 20 countries. The second research
program entitled “Scaling Up of Community Driven Development” was carried out from 2001 to 2004 and
covered CDD up scaling experiences in 7 countries. In line with the Africa Region CDD Vision of the World
Bank, CDD programs are seen as local development programs consisting of the five following pillars: (i)
empowering communities; (ii) empowering local governments; (iii) realigning the center; (iv) improving
accountability; and (v) building capacity.

The paper is specifically addressed to program designers and implementers who are looking for practical
ways to scale up. It assumes that the reader is well-versed with the principles and application of CDD and
already has some experience with CDD programs. It therefore does not question the usefulness of CDD
itself, question or evaluate its possible impacts, or present evidence on the usefulness of specific
recommended approaches or design tools.

The paper looks only at multisectoral CDD programs for the production of public or semi-public
infrastructure services, which are produced by communities with the help of local governments, NGOs, and
private sector actors. It does not look at single-sector CDD programs or programs directed solely at
empowerment of individual groups through private sector initiatives such as private entrepreneurship
programs.

The objective of the paper is to assist the reader by providing a step-by-step approach to designing and
planning the scale-up of multi-sectoral CDD initiatives. It focuses in particular on the program development
phase, in which a program is scaled up to first cover one (or a few) district in its entirety, so that all villages
and urban neighborhoods (i.e., all “communities”) have access to the program. In the context of multisectoral
programs, communities are usually defined as groups of people with a common residence.'

The paper does not present a straightjacket approach. Given the varying governance structures, capacities,
and social, economic, political and historical specificities of each country, scaling up and program design
must be tailor-made. Therefore, the paper usually presents several options from which to select those most
appropriate for the specific country context. Each section of the paper presents key guidelines and/or a menu
of options, tools and design elements to address a specific goal.

Moreover, the paper provides in the Annex a comprehensive menu of 68 tools and design elements, which
have been found essential or helpful to scaling up by the research teams involved in the Scaling Up CDD
Action Research Program. Program design teams can use these lists to enrich the set of options they build
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into their program design or to diagnose problems encountered during implementation. The tools and design
elements are classified in twelve broad categories: phasing and sequencing; decentralization and local
government empowerment; participation and social inclusion; community setup; funding arrangements for
the community; institutional setup and program management; training; facilitation; information, education
and communication; monitoring and evaluation; community and local government projects; and NGO/Donor
harmonization.

The paper begins with a recapitulation of the vision and principles of CDD and its various elements. It then
explores the minimum pre-conditions for scaling up, and explains how to kick start the program development
phase. The following three sections provide detailed guidance on key considerations to take into account
when implementing the program development phase. These include: actors, functions and responsibilities;
training, facilitation and participatory planning; and resource flows, resource allocation, and accountability
mechanisms. The final two sections explore the scaling up and consolidation phases.

The Vision

Prosperity through local empowerment

CDD is a major component of the broad empowerment agenda pursued by the World Bank and other

development partners.” Specifically, CDD seeks to put local governments and rural and urban communities in

the driver’s seat, and give them a new set of powers, rights and obligations. These include:

o the right to be treated as people with capabilities, not objects of pity;

o the power to plan, implement and maintain projects to serve their felt-needs;

o the right to hold politicians and officials accountable;

o the power to command local bureaucrats instead of being supplicants;

o the power to hire, pay and discipline those who provide frontline services;

o the right to a share of central government revenue;

o the power to levy user charges and local taxes;

 the obligation to enable women, ethnic minorities, the poorest and other excluded groups to participate in
economic development;

o the obligation to be accountable to local people, not just central governments or donors.

Local
Government
Approaches

Decentralized
Sectoral
Approaches

Direct
Community
Support
Approaches

Civil Society &
Private Sector
Approaches

Figure 1. An Integrated Approach to Local Development

Four alternative approaches to local development—decentralized sectoral, local government, civil
society/private sector development, and direct community support approaches— that have emerged over the
years have come to share the same principles and objectives of local empowerment, beneficiary demand,
administrative autonomy, greater downward accountability, and enhanced local capacity. > Despite their
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similarities, these approaches have not always ensured adequate coordination and integration of their efforts
with broader public sector governance and service provision. This has been in great part due to the lack of a
unifying conceptual framework, institutional rigidity, and inadequate coordination among line agencies and
program implementers.*

To overcome these difficulties, close coordination and mutual support is needed on the one hand between
communities, civil society and local governments to achieve synergies at the local level, and, on the other,
between these three and the policies and structures of the sectors and central Ministries that serve to support
(rather than manage) local development efforts. Preferably, initiatives should function within a common budget
framework and a simple and flexible Local Development Plan.

Five components

CDD contains five main components: (i) Empowering communities, (ii) Empowering local governments, (iii)
Re-aligning the center, (iv) Improving accountability and (v) Building capacity:

Empowering communities

Communities can be organized quickly and productively to diagnose local problems, come up with solutions,
lay down priorities, elaborate action plans, and strengthen community organizations and accountability.
However, participatory processes will be discredited and atrophy unless communities are empowered with
resources and authority. Communities will be truly empowered only if they get untied grants, which enable
them to decide their own priorities and hone their decision-making skills.

Empowering local governments

Community empowerment is unsustainable if based on donor-driven program funds. It needs to be embedded
in a new or revitalized institutional framework of local government. Administrative and fiscal decentralization
must keep pace with political decentralization. Central government staff for frontline services may need to be
transferred to lower levels of government. Ultimately, each level of government should also have the
administrative machinery to collect local taxes and user charges. The greater the share of local revenue, the
more productive local spending is likely to be. Local governments must be assured a constant share of central
revenue. In addition, the central government may give earmarked grants for areas which may be neglected by
local governments such as combating HIV/AIDS, environmental damage and social exclusion.

Reforming the center

Responding to the needs of the local levels will mean that management and control processes are refashioned to
support arms-length relationships between multiple centers of power. Reformers will come up against fears and
resistance from civil servants and other powerful groups who believe they will lose from the change. The
reform program needs to send the message that decentralization does not mean the withering away of the
Center but instead implies a joint venture between different levels of government, each contributing on the
basis of its comparative advantage based on the principle of subsidiarity, under which functions are performed
at the lowest level effectively carry them out.

Improving accountability

Accountab